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LETTER OF TRANSMITTAL 


To William B, Umstead 
Governor of North Carolina 
Raleigh, North Carolina 
Dear Governor; 

In compliance with your request we submit to you this study of 
the decision of the Supreme Court of the United States on the 17th 
of May 1954 and the legal problems presented by some of the proposals 
for preserving the substance of separate schools within the frame- 
work of this decision, 

Part I outlines the background from which North Carolina looks 
at this decision, under the following headings: (1) The Negro Comes 
to North Carolina, (2) The Free Negro in North Carolina, (3) Schooling 
in North Carolina from 1665 to 1865, (4) Separate Schooling in North 
Carolina from 1865 to 1954, (5) Coming Events Cast Their Shadows 
Before, and (6) Where Do We Go From Here? 

Part II gives the text of the Court's decision written by Chief 
Justice Warren of the United States Supreme Court, 

Part III discusses the decision and its implications for North 
Carolina under the following headings: (1) The Decision Itself, (2) Plans 
for Preserving Segregation by Providing Free Education in a system of 
State-supported Private Schools and the Tuition Grant Proposal, (3) The 
Public Schools and the Next Decision, outlining factors the Court 
might take into account in formulating its decrees, including: the 
elements of time and discretion, geographical variations in approach 
and timing in different localities, the intensity of racial feel- 


ing, differences in academic background between students, the need 
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to protect the health of individual students, and the needs and 
desires of individual children, (4) Possible Ways of Working Gradual 
Adjustment, including: assignment, redistricting, school election, 
a system of administrative officials, institutions of higher learning, 
treatment of integrated students, and revision of existing state laws, 

This study outlines some of the principal arguments that might 
be urged for and against the various proposals -- arguments that 
either side should be prepared to meet if, as, and when the validity 
of these proposals is tested in the courts. It is submitted with the 
humility of those who know great issues are at stake on which they 
would throw light without heat; that hopes and dreams and policies 
in many states are pinned on the validity of one proposal or another 
and that North Carolina is looking at them for the light they may 
throw on this state's problems; that no one can speak with authority 
on these proposals except the Court, and that unless and until the 
Court speaks no one can be sure of the acceptance or rejection of 
any one of them; that the most that can be done in this study is to 
lay bare the issues and point out the directions in which judicial 
winds appear to be blowing for the time being, and leave it to respon- 
sible officials of this state to calculate the risk involved in choosing 
and following a given course of action. 

It appears that at least three courses of action are open to North 
Carolina: 

It can take the course that the Supreme Court has made its 
decision -- let it enforce it; and meet the Court's efforts to enforce 


it with attitudes ranging from passive resistance to open defiance, 
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It can take the course that the Supreme Court has laid down 
the law, swallow it without question, and proceed in the direction 
of mixed schools without delay and in unthinking acquiescence. 

It can take the course of playing for time in which to gtudy plans 
of action making haste slowly enough to avoid the provocative litigation 
and strife which might be a consequence of defying the decision , avoid 
the possibility of friction and strife which might be a consequence of 
precipitate and unthinking acquiescence, and yet make haste fast enough 
to come Within the law and keep the schools and keep the peace, 

We submit this study with the hope that it will be read in the 
spirit suggested by Sir Francis Bacon in his essay Of Studies: "Read 
not to contradict and confute; nor to believe and take for granted; 
nor to find talk and discourse; but to weigh and consider," 

Respectfully submitted, 


Albert Coates 
Director of the Institute of Government 


Lid, 
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THE BACKGROUND OF THE COURT'S DECISION 


By Albert Coates 
Director of the Institute of Government 
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THE NEGRO COMES TO NORTH CAROLINA 


Negroes came to North Carolina in 1526 as slaves with Spanish settlers 
in the Cape Fear region,* They came with settlers from Virginia into the 
Albemarle region during the 1650's.” In the Concessions of 1665 the Lords 
Proprietors of the Province of Carolina encouraged slavery by offering 
fifty acres of land to any settler bringing a Negro slave "above the age 
of fourteen years." 

Around eight hundred Negroes were living in the colony by 1700; fif- 
teen thousand by 1750; one hundred forty thousand by 1800; three hundred 
sixty-one thousand by 1860; six hundred twenty-four thousand by 1900; 
one million by 1950." 

Negroes were thirty per cent of the population by 17753? 29 per cent 
by 1800; 36 per cent by 1860; 38 per cent by 1880; 33 per cent by 1900; 
ec) per cent by 1950. Thus the Negro percentage has decreased slowly but 
steadily for the past seventy years. Around 361,000 of North Carolina's 
Negroes or 34 per cent, live in urban areas with a high degree of segrega- 
tion, and 685,000, or 66 per cent, live in rural areas with a low degree 


of segregation, 
(See Table A on following page.) 


: Hugh T, Lefler and A. R, Newsome, North Carolina: The History of a 


Southern State (Chapel Hill: The University of North Carolina Press, 1954),p.4. 
a ieisiciyay Suto 


3 W. L. Saunders, ed., The Colonial Records of North Carolina, 10 vols. 
(Raleigh: P. M. Hale, Printer to the State, 1686), I, 67. 
4 


Press, 1896), pp. 20-21. All other population figures on this and the follow- 
ing pages are from the several published reports of the United States Bureau 
of the Census, unless otherwise indicated, 


 Tefler and Newsome, North Carolina, p. 71. 
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TABLE A 
WHITE AND NEGRO POPULATION IN NORTH CAROLINA, 1790 -1950 


YEAR TOTAL POPULATION WHITE POPULATION NEGRO POPULATION % WHITE % NEGRO 


1790 393, 751 228, 204 105, 449 57.96 26.78 
1800 478, 103 337, 764 140, 339 70.65 29.35 
1810 555, 500 376, 410 179, 090 67.76 32,24 
1820 638, 829 419, 200 219, 629 65.62 34,38 
1830 737, 987 472, 843 265, 144 64.07 35.93 
1840 753, 419 484, 700 268, Sho 64.33 35.64 
1850 869, 039 553, 026 316, 008 63.64 36.36 
1860 992, 622 629, ghe 361, 522 63.46 36.42 
0O70 mal, s Oddy? 304 678, 470 391, 650 63.33 36 .56 
1830, © 1,°399, ‘150 867, 2he 32 on 61.96 37-96 
1890 1, 617, 949 1 7805558392 561, 018 65.23 34.67 
19002 #2, ©8993 4010 1, 263, 603 62h, 469 66.72 32.97 
1910 2, 206, 287 ily, ais ley, sau 697, 843 68.01 31,63 
1920 M2, 559,.123 1pe(O35 e149 763, 407 69.70 29,83 
HO30eS, 170, e710 2, 234, 958 918, 647 70RD 28 ,98 
FOLOIW 3 1571," 623 27567, 639 981, 298 71.89 27.47 
1950 4, 061, 929 2, 983, lel 158047 2353 fey Vesa: 


Source: Population data from the U. S. Bureau of the Census, 1950. 
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The Negro population varies by counties in North Carolina--from 
ten in Graham County to forty-nine thousand in Mecklenburg; from less 
than 1/5th of 1 per cent of the population in Graham County to 63.9 
per cent in Northampton, as indicated on the following map, 


Nine counties have 50 to 63.9 per cent Negro population; Martin,50.3, 
Edgecombe, 51.9, Gates, 52.5, Hoke, 55,7, Halifax, 56.5, Bertie, 59.7; 
Hertford, 59,9, Warren, 62.9, Northampton, 63.9. 


Twenty counties have 40 to 50 per cent: Wilson, 4o.4, Bladen, 40.9, 
Tyrrell, 41.3, Wayne, 42,1, Hyde, 42,2, Nash, 4o,4, Lenoir, 43,1, Chowan, 
43,4, Washington, 43,6, Scotland, 43.7, Jones, 45.3, Vance, 45.4, Franklin, 
45.6, Pitt, 46,2, Green, 46.5, Granville, 46.6, Caswell, 47.5, Perqui- 
mans, 47.7, Pender, 48,2, Anson, 48,5. 


Sixteen counties have 30 to 40 per cent; Richmond, 30.4, New Hanover, 
31.3, Robeson, 31.5, Currituck, 31,8, Chatham, 32.0, Craven, 32.3, Colum- 
bus, 33.0, Durham, 33.2, Pamlico, 34.5, Sampson, 35.2, Person, Bono 
bogs 36.5, Duplin, 36.9, Beaufort, 37.3, Pasquotank, 38.0, Camden, 

BO sll. 


Thirteen counties have 20 to 30 per cent; Rockingham, 20.0, Johns- 
ton, 21.7, Cleveland, 21,8, Union, 22.5, Montgomery, 22.9, Orange, 2h 9, 
Mecklenburg, 25.33, Harnett, 25.4, Lee, 26,0, Moore, 26,8, Cumberland, 
27.5, Forsyth, 28,3, Wake, 29.2. 


Fifteen have 10 to 20 per cent; Davidson, 10.2, Stanly, NWS ip fey bba te 
combe, 12.2, Rutherford, 12.2, Carteret, 12.5, Lincoln, as yy Axe Mie. 
12.9, Gaston, 13.4, Davie, 13.9, Cabarrus, 15.2, Onslow, 15.7, Rowan, 
17.0, Iredell, 17.7, Alamance, 18,4, Guilford, 19.5. 


Eleven have 5 to 10 per cent: McDowell, 5.5, Surry, 3.7; Wilkes, 
5.9, Henderson, 6.6, Caldwell, 6.9, Alexander, 7.0, Dare, 7.0, Burke, 
7.4, Randolph, 8.4, Stokes, 8.9, Catawba, 9.0. 


Sixteen have less than five per cent; Graham,0,1, Mitchell, 0.3, 
Madison, 0.9, Clay, 1.1, Yancey, 1,1, Watauga, l.c, Ashe, 1,2, Swain, 
1.4, Avery, 1.5, Cherokee, 1.5, Jackson, 2.1, Macon, 2,1, Haywood, 
2.1, Alleghany, 3.2, Transylvania, 4.9, Yadkin, 4.9. 


(See Tables I, II, III in Appendix.) 


| ; Ue a ian Saal 4 bs ' 
worrenats boned ail at! eaktason. ae twa okt ari a 
seel aott ronitdne tigen a busavont ota yiot of chit ok 

£0 og ywavod mad 829 gt neivatigog eit es Peo $84 £ toe fe: 


TR. gatwollot ods to. hota thet BB tal aad ae $08 _ 

‘ ¢@ an ‘ ‘7 

eh Oe 2 mts-estd saolsaluqog, oxpe dateo zg @.£8 2? ad avad aettcves eat — 
s}% ge SiFted eee ve a eyed 1etod , ‘v3 (eetsa ee. LE eemnoe 

“fs go ede 99 nertel (Re Ss - ae ve 

<2, OF eel 4 ‘On toa tH Stites Teg 08: ay oe avad seldrgos yaew? — 

pasword Lf, es .tkooed —fiSe feat .9.Sh (eben 4 f.Se renew Cott Lier 

~abitsiost .+, 6x eons Rete Losol ,f.Fe ,bsiatgooe .d.c4 (aotyatdesW ¢t 

~ iuprot eG. TH see 3.08 ,oilivagr® ‘tot qabexd 5,00 .thhe a 
aS Cor lanial (8.54 websted a yi 


os 
we 


ad fe oak 


la welt , 4, 0F Wie iosaedie iduteo "tog ou: ee Of even okie estate || 
“uwsLod .£.8£ Hae) 0.9 ,meited) Ole otomiawd Cbe rogedom ¢ 
ceG Ct. emoutel .S.cé OR gNBE .C.He ,ootLasd. .S.€E ymadawd 0, ee 
LR i GF inate oupand .E.VE Citi iSeee sHbignd \.€. 36 pons 
‘ ; ay : j ; i: 7 
dada 0, Of qmaignidooA sfnao tag oF ot 0S evil eons noodentT 
.2. 43 ,epmet0 +e » Crea yO Ges pote. . 8 ih braleve.2 17.fS is iO 
‘eu elnamuite ,O8 ,etool (0,89 .ead Yales ttoouelt: (£E.CS  windoelsios 

: 03488 eke ee us aide 

sud Seake it nei: 8.0L ,aonbivead : deo ‘yey 0S oF: ‘of evar east ae 
alot ae SE .aloonkd eC sr Fetes 180 (SSL .bsotreddnh = .S.S2 eda 
HSWOR, a) Qf ywoleao 8. CL ,asttaded 4€,€2) elved , HE .motesd . Qe 
CEL baotltep ate at. SOREN ar sy a Thebetl 2) 

| id 
aaLiw-=7,¢ err eae Rheweds My ‘iis xog OL wh @ ee neve 
oud (OY ors (GY ,tobastelA .0.8  ilewbled 0.0 tosuebmell a 
«0.8 .adwod 89 4&6 (peters 8 igkobaah « 
rs 
oe 4) Larios t gt O enateto ¢$ueo ssi evit cant waat pane neotxla < 7 
,teve ,.S.f ,eteA .S,f ,omueta¥ .L.2 <yooney ef.f,¥8ld .0.0 .aoethi »£ 
' yboowyel .L.8 ,aoontd he5 sioetost .2,f ,seloredd ,¢.1 cXTOVA 
+ # .<atbihey .e. B shichiaed ug é bers A 


pee ith 4 
Ope crane é e aH beet Meet 
i hs G ar ™ (.. + 3 +. . - 


(.xt6nequA at IIT TK .1 ealder 008 


1 


CURRITUCK 
a 219 


NEGRO POPULATION BY COUNTIES IN 1950 


>, oN 263 ous 
-3,201 


yD 
RS ey N- 2,022 


WHITE AND 
.* PASQUOTANK 
<A MAN w- 15,049 

N- 9,253 


PERQUIMANS 


ASHE ALLEGHANY 
W- 7,887 
W-21, 599 SURRY STOKES 
N= weer W- 42,984 6Y, - 19, 588 
N- 2,605 9 “of N- 1,924 
W-5,014 
N-4,586 
\ 
\; CHOWAN 
W- 7,072 
N-5,465 


WITSKES 


W- 42,521 
N- 2,707 


WATAUGA 


W-18,114 
N- 226 


YADKIN 
W- 21,035 


W- 15,094 
N- ' 49 


ALEXANDER : 

| RANDOLPH 
W- 46,498 
N- 4,295 


HAYWOOD 


w- 36,80! 
N- 826 


HENDERSON 
W- 28,85! 
N- 2, 


TRANSYLVANIA Z | 


JACKSON 
W-17,796 
N- ‘411 


7 


IVER 
'¢ W- 43, 430 
N- 19, 804 


PERCENTAGE OF NEGRO POPULATION 


Pa 10% 


1O%— 25% 


25% — 50% 
OVER 50% 


- } o 


Negroes in the United States, The fifteen million Negro population 
in the United States varies by states -- from two hundred fifty seven in 
North Dakota to one million sixty-two thousand in Georgia; from 3/100 ths 
of 1 per cent of the total population in North Dakota to 45 per cent in 
Mississippi, 

Four and a half million Negroes are scattered over thirty-one states. 
Ten and a helf millionsare concentrated in eleven southern states, including: 
Virginia, North Carolina, South Carolina, Georgia, Florida, Tennessee, Alabama, 
Mississippi, Louisiana, Arkansas, and Texas; six border states, including: 
Delaware, Maryland, West Virginia, Kentucky, Missouri, and Oklahoma; and 
the District of Columbia, 

Over four million Negroes in the northern and western states, or 93 
per cent, live in urban areas with a high degree of segregation, and three 
hundred thousand, or 7 per cent, live in rural areas with a low degree of 
segregation, 

The Negro population in the United States is growing in numbers and de- 
clining in percentage, According to the author of The Negro and the Schools, 
published in 1954; 

More than one million Negroes left the South between 1940 and 

1950, The region's gain in Negro population was less than 150,000, 

the smallest since the World War I decade, while outside the South the 

Negro population rose by two million, Most of the non-Southern in- 

creases were recorded in seven states--Illinois, Ohio, and Michigan 

in the midwest; New York, New Jersey, and Pennsylvania in the north- 

east; California on the west coast; and the District of Columbia, In 

1900 only one American Negro in eight lived outside the South, but by 


1950 the proportion had risen to three in eight and the ratio was still 
increasing, 


In the South this trend was reversed, and the Negro became numer- 
ically less important, Between the turn of the century and 1950, the 
increase of white population in the South stood at 18 million, ten 
times the Negro increase. But between 1940 and 1950, the white increase 
of 4,5 million was 33 times as great as the Negro gain, 


(See the following map and table .) 


6 Harry S, Ashmore, The Negro and the S§thools(Chapel Hill: The University of 
North Carolina Press, 1954), pp. 53, 56. 
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TABLE B 
WHITE AND NEGRO POPULATION IN THE UNITED STATES, 1790-1950 


CENSUS YEAR WHITE POPULATION* NEGRO POPULATION TOTAL POPULATION @WHITE ~NEGRO 


1790 3, 172, 006 757, 208 Se) ORS RUT its oA? Wi ahedas 
1800 4, 306, 446 1, .002, 037 OOK HOS mhOL, Lami 
1810 ECOL (5 1, 377, 308 7, 239,001, 91.0.0 19.0 
1820 7, 866, 797 PCO oyu (entsy Dey) vtshiafeh’ ale at 
1830 loys tole pricy: 2, 328, 64e 12,5066 ,, 020) 01,9 #816 at 
1840 14, 195, 805 2, 873, 648 igen Wolsey tine UG ERS) ales. 
1850 19, 553, 068 3, 638, 808 ely ately wel (ey) tal acy | ayy 
1860 27, 001, 491 4, 441, 830 CHRON SEveay Oy tebeineni) Vabiyenl 
1870 33, 678, 362 4, 880, 009 slay tewiey, yak VeW SY) Mey 
1880 4h, 575, 990 6, 580, 793 SORE LOOT (OSMmLCO Gane see 
1890 55, 459, 038 7, 488, 676 G2yROWT.. (hee OO eee so 
1900 6758 160.001 8, 833, 994 (yy, SEL iow asish dh Sal, 
1910 62, 144, 503 9, 827, 763 O19 (2 OOO mmeO Oe 3 melo) 
1920 95, 247, 489 105463 5 131. LOO 710 MeO COmmmngO oi. 9.9 
1930 110, 883, 903 11, 891, 143 122, 775, O46 90.3 9.7 
1940 118, 803, 757 12, 865, 518 Te mOOSy ei) mmo0 culo 
1950 135, 653, 963 15, Ob, 598 15058097 oC LeumoOed 1 4969 


* Includes all races other than the Negro race, 


Source: Population data from the U. S. Bureau of the Census, 1950, 


(See Tables IV, V, VI in Appendix. ) 
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THE FREE NEGRO IN NORTH CAROLINA 


From the early days in North Carolina some masters freed their slaves, 
and some slaves purchased their freedom, Five thousand free Negroes were 
listed in the census by 1790; fourteen thousand by 1820; thirty thousand 
by 1860, On January 1, 1863, President Lincoln's Emancipation Procla- 
mation declared that "all slaves in rebellious states or parts of states 
should be then, thenceforward, and forever free." This proclamation did 
not free the slaves in any of the Union slave states, Tennessee, and certain 
portions of Virginia and Louisiana within Union military rents Slaves 
in all states were freed in 1865 by the Thirteenth Amendment to the Consti- 
tution of the United States, providing that “Neither slavery nor involuntary 
servitude, except ag a punishment for crime whereof the party shall have 
been duly convicted, shall exist within the United States, or any place 
subject to their juriadiction,"” 


(See Table © on following page.) 


EN OSA SA aS SEE =| TE: 


8 
J. G, Randall, The Civil War and Reconstruction (Boston: D, C. Heath 
and Company, 1937), pp. h90-491. 


9 
H. S. Commager, Documents of American History, Fifth Edition (New York; 
Appleton-Century-Crofts, Inc., 1949), Pp. 147, 
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TABLE C€ 


FREE NEGROES IN NORTH CAROLINA, 1790-1865 


YEAR FREE NEGRO POPULATION % OF NEGRO POPULATION % OF TOTAL POPULATION 


1790 Sey OAL 4.73 yey! 
1800 7, 043 5.02 1.49 
1810 10, 266 5.13 1,84 
1820 14, 712 6.70 2r3 

1830 19, 543 737 enol 
1840 22, 732 8.46 3.01 
1850 27, 463 8.69 3.20 
1860 30, 463 8,43 BLO 
1865 376, 586 (est.) 100,00 36.49 


Source; Based on figures in: John Hope Franklin, The Free Negro 
in North Carolina 1790-1860 (Chapel Hill: The University o 
North Carolina Press, 1943), p. 18. 
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Gradual abolition of slavery in other states, In the Quock Walker 
case in 1781, the Supreme Court of Massachusetts held that the provision 
in its Bill of Rights that ",,,a11 men are born free and equal..., freed 
the slaves, and no slaves are listed in Massachusetts in the census of 1790 .2° 
In 1780, Pennsylvania provided for gradual abolition of slavery by 
freeing the children born of slave mothers, and giving them the rights of 
indentured servants but requiring them to serve their mother's owner until 
they reached the age of iHantyee lentes This general pattern of gradual 
abolition was followed by Vermont, Rhode Island, Connecticut, New Jersey, 


Le 


New York, and other states. Slavery was abolished in different states 


by different methods: legislative enactment, Judicial decision, Presidential 
proclamation, constitutional amendments, and the sheer force of public 
opinion, This process of gradual abolition extended for elghty-eight years-- 


from 1777 to ratification of the Thirteenth Amendment in December, 1865, 72 


Mary S. Locke, Anti-Slavery in America From the Introduction of 


Ce mE as 


African Slaves to the Pronibition of the Slave Trade, 1619-1608 (Boston: 
Ginn Company, 1901), pp. OO-ol. 


eae 
POLO CDT (= (Ojeleo. 
Ibid., passim, 
13 Randall, Civil War and Reconstruction, pp. 508-509. 
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SCHOOLING FROM 1665 to 1865 


For white children, Private schooling for white children had its 
beginnings in laws authorizing county courts to bind out destitute white 
orphan boys and girls as apprentices, with the requirement that their masters 
teach them to read and write; supplemented by the teaching of missionaries 
and traveling preachers of religious denominations; followed by scattered 
schools and erademiaac! 

Public schooling for white children had its beginnings in acts of 
the General Assembly: in 1764 authorizing the "Society for Promoting a 
Public School in New Bern,” giving 1t state aid to pay for the schooling 
af ten poor children annually and to supplement the salary of the teacher ;? 
in 1825 creating the Literary Fund forcommon schools with dividends arising 
from bank stock owned by the state, and miscellaneous Mevenuee ae in 1839 
dividing the "counties of the state into school districts," and calling upon 
the people in each district to vote on a tax to yield one dollar for every 
two dollars furnished by the Literary Fund.?! By 1860 one or two-room 
schoolhouses in 3700 districts were accessible to most of the peonlenae 

For Negro children. Negro children followed in belated fashion the 
pattern of schooling for white children, By the 1800's some of the masters 


were teaching the more apt of their slaves to read and write and figure, 


14 
M. C. S. Noble, A History of the Public Schools of North Carolina 


(Chapel Hill: The University of North Carolina Press, 1930), pp. 3-9. 


4 Poids, pps) Li- 13, 
16 Rdgar W, Knight, Public School Education in North Carolina (Boston: 
Houghton Mifflin Company, 1916), pp. 83-89, 

as 

“ Noble, History of Public Schools, pp. 59-61, 


18 thia,, p. 225. 
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Thig teaching was furthered in Sunday Schools and churches .?? It was cut 


down but not cut out by the law of 1830 making it a misdemeanor to teach 


0 


a slave to read and write.© None of the public schools started under the 


law of 1839 was open to Negroes~--slave or freee in 

In 1865 a meeting of Negro leaders in Raleigh petitioned the Consti- 
tutional Convention "for education for our children, that they may be made 
useful in all the relations of life "=" In 1866 the General Assembly re- 
quired the masters of Negro orphan apprentices to teach them to read and 
ree Private schools for Negroes followed in the wake of the Union 
armies: by 1869 two hundred twenty-four teachers representing northern 
religious and benevolent societies were teaching eleven thousand Negro 
children in one hundred fifty schools; and four hundred or more teachers 
representing the Freedman's Bureau were teaching twenty thousand Negro 
children in more than four hundred Anan Tax supported schools for 


Negro children were around the corner, but they were not in sight. 


19 
Guion Griffis Johnson, Ante-Bellum North Carolina: A Social Histor 


(Chapel Hill: The University of North Carolina Press, 1937), pp. 541-550. 
20 | 


Hopkins University Studies in History and Political Science, Series XVIT 
(Baltimore: The Johns Hopkins Press, July-August, 1899), pp. 100-101. 


ot Noble, History of Public Schools, p. 84, 
2° Daily Sentinel (Raleigh, N. C.), October 4, 1865. 


; Noble, History of Public Schools, p. 274. 


2h 
D. J. Whitener, "Public Education in North Carolina During Reconstruc- 


tion, 1865-1876," Essays in Southern History, ed. by F. M. Greon, James 
Sprunt Studies in History and Political Science, Vol. 31 (Chapel Hill: 
The University of North Carolina Press, 1949), pp. 73-75. . 
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Public schools abandoned in 1866, Seven days before the meeting of 
the General Assembly in 1866 the newly elected Governor of North Carolina 
wrote to a friend and advisor; "I am greatly at a loss on some of the graver 
matters which I shall be expected to discuss in my message and shall be much 
obliged to you for any suggestions from you on these or other matters, 
First -- the negro question... I have no confidence that the condition 
of our negroes will be elevated by emancipation -=- but in our present 
condition I fear we shail have a Freedman‘'s Bureau and military rule over 
us, if we make discrimination -~ aa admittance in Common Schools, I mean 
if we educate the negroes in like manner -- and your school fund being 
reduced to nothing and our people impoverished, I think the Common School 
system had better be discouraged, for a time, and thus avoid the question 
as to educating negroes...or shall I pass over this sou negro matter, 
putting it on the ground that an able commission having it in charge, 
by order of the General Assembly and Convention, it would be obtrusive 
for me to present my views," 
In his message to the General Assembly the Governor stated: "Whatever 
may be our pecuniary distresses, our youth must be educated, We must sus- 


tain our institutions of Meertite ice But the following session of the 


2 
? J. G. deR. Hamilton, ed., The Correspondence of Jonathan Worth, 


2 vols, (Raleigh; Edwards and Broughton Printing Contma909) War we L67~ 468, 


Journal of the House of Commons at Its Special Session of 1866 
(n.p., 0.P., n.d.) Dp. 16, 
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General Assembly: (1) abolished the offices of "Superintendent of Common 
Schools for the State" and "Treasurer of the Literary Fund," (2) took 
away state aid, (3) made the levy of local taxes for common schools dis- 
cretionary with county officials, (4) authorized county officials to apply 
any taxes they might decide to levy to the aid of subscription schools, 
(5) authorized local school committees to allow subscription schools to 
be taught in the common schoolhouses by teachers qualified to teach in the 
common achodles + Thus the General Assembly closed the doors of the common 
schools which had survived the stresses and strains of civilwar, It suc- 
cumbed to the fear of poverty, the fear of taxes, and above all, to the fear 
of mixed schools for white and Negro children. 

University of North Carolina Abandoned in 1871. The University of 
North Carolina was conceived in the Constitution of 1776,°° chartered by 


2 
e7b opened its doors in January, 1795, ig 


7d 


the General Assembly of 1789, 


greeted ite first student in February, 1795," grew to nearly four hun- 


ete 


dred students by 1860 ,-/° dwindled to a handful by 1865, closed its 


doors in the aftermath of Civil War and the toils of reconstruction in 
2 
Rogls 18 It succumbed to the fears of poverty, taxes, political manipu- 


lation--from which the Negro question was not wholly absent, 


2 
t Noble, History of Public Schools, Dp. 279-280. 
27a 


Ibid., De 27. 
Archibald Henderson, The Campus of the First State University (Chapel 
2 tc 


27Tda 


Ibid. » PP. 37-38 5 
Ibid., Pp. 39. 
Al Kemp P, Battle, History of the University of North Carolina, 2 vol. 


TREND 


(Raleigh: Edwards and Broughton Printing Company, 1907) ,1, 710+ 
27f tpta., p. 726. 


2 
18 Noble, History of Public Schools, Dp. 350. 
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IV 
SCHOOLING FROM 1865 TO 1954 


A. Separate Schools in North Carolina 


The fear of mixed schools for white and Negro children which stifled 
public education in 1866 found expression again on the floor of the Con- 
etitutional Convention of 1868, The Committee on Education brought in a 
provision for a "general and uniform system of public AoMotenies A clar- 
ifying amendment was offered providing for "separate and distinct schools" 
for white and Negro children, This amendment was voted down, but the sub- 
stance of its meaning was incorporated in a resolution proclaiming to the 


state that; "the interests and happiness of the two races would be best 


2 
promoted by the establishment of separate schools," ? 


A Negro representative in the Convention who had lived in Pennsylvania 
argued at length for separate schools: 


In the state of Pennsylvania there is no law to my 
knowledge, certainly nothing in the organic law which 
prevents any man from sending his children to any school 
in his district, and yet there is no town in that state 
where there is any considerable number of colored children 
in which there are not separate schools.... 

There will undoubtedly be separate schools in this 
state wherever it is possible, because both parties will 
demand it. My experience has been that the colored people 
in this State generally prefer colored preachers, when other 
things are equal, and I think the same will be found to be 
true respecting teachers, As the whites are in the majority 
in this State, the only way we can hope to have colored 
teachers is to have separate schools,.. , 

I must be permitted to say that it is impossible for 
white teachers, educated as they necessarily are in this 
country, to enter into the feelings of colored pupils as 
the colored teacher does,30 


28 
Thid,, p. ccc. 


29 
Ibid,, pp. 289, 292-293, 


30 
Quoted in Ibid., pp. 290-291. 
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The same fear found expression a few months later in a resolution 
from the Committee on Fducation in the General Assembly "for the establish- 


" approved 


ment of different public schools for the white and colored races, 
by a vote of ninety-one to two before the legislators got down to the work 
of writing a school geen This sentiment was confirmed in the Governor's 
plea for public schools in his inaugural address: ".,.that the Constitution 
does not require that white and colored races shall be educated together 
in the same schools, It is believed to be better for both, and most satis- 
factory to both, that the schools for the two, thus separate and apart, 
should enjoy equally the fostering care of the seta ee 

It found expression in a Constitutional Amendment in 1875 providing: 
"And the children of the white race and the children of the colored race 
shall be taught in separate public schools; but there shall be no dis- 
no3 


crimination in favor of or to the prejudice of either race, 


B. Separate Schools in Other States 
The policy of separate schools for white and Negro children had been 
followed in many states and found expression in a succession of court 


decisions beginning in 1849, 


1 
3 LOL, suDDe Sie" 4.3 
2 
: The Daily Sentinel (Raleigh, N.C.), July 6, 18683; Public Documents 
(1868-69), No. 1, pp. 5-6, 
33 
H, G, Connor and J, B, Cheshire, Jr., eds,, The Constitution of the 

State of North Carolina Annotated (Raleigh: Edwards and Broughton Printing 
Company, 1911), p. 347. 
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In 1849 in Roberts v. City of Boston it was argued: (1) that a local 
ordinance providing for separate education of the races violated the pro- 
vision in the Massachusetts Bill of Rights that all citizens are born 
equal; (2) that the operation of separate schools "tends to deepen and 
to perpetuate the odious distinction of caste, founded in a deep-rooted 
prejudice in public opinion." Chief Justice Shaw handed down the opinion 
of the court saying, (1) that segregation of the races did not in itself 
constitute discrimination; (2) that the Boston School Committee was acting 
within its powers when it provided substantially equal schools for Negroes; 
and (3) that any caste distinction aggravated by segregated schools "is not 
created by law and probably cannot be changed by Tawi 3 

Pursuant to this decision segregated schools were upheld in Ohio in 
1871,°° California and Indiana in 1874 , 3° in New York in 1883, 37 ana 
in Missouri in 1890.2° 

In 1896 this policy met with the approval of the United States 
Supreme Court in the case of Plessy v. Ferguson, where a Negro plaintiff 
sought to overthrow a Louisiana statute requiring separation of the races 
traveling on trains within the state as a violation of his personal rights 


guaranteed by the Thirteenth and Fourteenth Amendments. The Court denied 


4 
Roberts v. City of Boston, 5 Cush. 198 (1843). 


35 
State ex rel. Garnes v. McCann, 21 0h, St, 198 (1871). 


36 Ward v. Flood, 43 Cal, 36 (1874); Cory v. Carter, 48 Ind. 327 (1874), 


a7 , 
People ex rel. King v, Gallagher, 93 N.Y. 438 (1883). 


8 . 
3° Lehew v, Brummell, 103 Mo, 546 (1890), 
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his suit, saying: 


Laws permitting, and even requiring [separation of the 
races} in places where they are liable to be brought in 
contact do not necessarily imply the inferiority of either 
race to the other and have been generally, if not univer- 
sally, recognized as within the competency of the state 
legislatures in the exercise of their police power, The 
most common instance of this is connected with the establish- 
ment of separate schools for white and colored children which 
has been held a valid exercise of the legislative power, even 
by the courts of states where the political rights of the 
colored race have been longest and most earnestly enforced, 27 


To this decision Justice Harlan filed a lone dissent: 


Our Constitution is color-blind, and neither knows nor 
tolerates classes among citizens, In respect of civil 
rights, all citizens are equal before the law. The 
humblest is the peer of the most powerful. The law 
regards man as man, and takes no account of his surround- 
ings or of his color when his civil rights as guaranteed 
by the supreme law of the land aro involved, It is, 
therefore, to be regretted that this high tribunal, the 
final expositor of the fundamental law of the land, has 
reached the conclusion that it 1s competent for a State 
to regulate the enjoyment by citizens of their civil 
rights solely upon tho basis of race, " 


oma OE SUE 86 eompennee 


1954: 


Only four states of the non-South now leave it to local 
school authorities to determine whether or not school chil- 
dren shall be separated by race, Arizona required segre- 
gation at the grade school level until 1951, when the law 
was amended to make it optional, Kansas permits segrega- 
tion in the elementary schools of its largest cities and 
in the high school of only one--Kansas City. New Mexico 
allows the separation of white and Negro pupils, and 
Wyoming authorizes segregated facilities where there are 


oe 
, Plessy Vv. Ferguson, 163 U. S. 537 (1896). 
@) 
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North Carolina would not mean "equal" schools was expressed on the floor 
of the convention in 1868 in a proposal that "as ample, sufficient, and 
complete facilities be afforded for the one class as for the others... 


and,..where the schools are divided the opportunity to each shall be equal. 


tion, opposing "proscription on account of color" in the constitution, 


Le aa 


fifteen or more Negro pupils, (There is no indication, 
however, that any Wyoming communities are exercising 
their option to segregate)... 

Of the remaining non-Southern states, eleven have no 
explicit legal provisions regarding segregation, while 
sixteen have laws specifically prohibiting it, Since 
the end of World War II three of the latter have moved 
affirmatively to end educational segregation within 
their borders, New Jersey included a strong anti- 
segregation provision in the new constitution adopted 
in 1947 and special legislation was passed to implement 
it; Indiana repealed its permissive segregation law in 
1949 and suostituted for it a statute outiawing racial 
distinctions in the public schools; Illinois, which 


had long required non=-segregated education, strengthened 


the old law in 1949 by adding an effective penalty pro- 
vision, The most important sanction--now employed by 
Illinois and New Jersey--is the withholding of state 
financial aid at any school district which maintains 
separate schools, t+ 


C, Fear of Unequal Schools 


The fear that "separate" schools for white and Negro children in 


It was expressed in argument by a Negro representative in the conven-~ 


but favoring separate schools by mutual consent; 


Make this distinction in your organic law and in many 


places the white children will have good schools at the 
expense of the whole people, while the colored people 
will have none or but little better than none. If the 


hy 
ho 
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Noble, History of Public Schools, p, 295, 
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schools are to be free to all, the colored children will 
be insured good schools in order to keep them out of 
white sacar is This is all we ask, this we expect to 
contend for, 

It dangled over the heads of the people in a query from the State 
Superintendent of Public Instruction to the Attorney General of North 
Carolina on February 5, 1870: "If there ig no adequate provision for 
their separate acconmodation in the public schools of the township in 
which they reside, can colored children of lawful age be excluded from 
attending and receiving instruction in any free school that may be in 
Rreration? i. 

A movement to segregate Negro taxes for Negro schools was pressed 
for two generations, In 1866, white leaders advised the Negroes "first 
to find homes and work for themselves and then to provide education for 
their children, ""? Conservatives agreed that if Negroes wanted education 
they would have to pay for their own sae 

The public school law of 1869 rejected this notion and provided for 
a "general and uniform system of public schools" for both races, supported 


by asta From tine to time efforts were made to limit the support 


of Negro schools to Negro taxes. Bills submitting a constitutional amend- 
ment for this 


43 
Quoted in Ibid., p. 291. 


4 
DUG ED. eo. 


2 
Whitener, "Education in North Carolina During Reconstruction," Essays 
in Southern History, p. 73. 


Ibid, 
47 

Public Laws of the State of North Carolina Passed by the General Assembl 
at its session 1660- 8-1869....-(Raloigh: M. S. Littlefield, 1869), pp. 458-77, 
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purpose were prepared for introduction in both houses of the General 
Assembly in 1901, According to Henry Groves Connor, chairman of the 
education committee in the lower house; 


The manifest purpose of this proposed amendment was 
to restrict the opportunity for the Negro to become educated 
and qualify himself as a voter, Governor Aycock in the most 
unmistakable terms stated to members of the Legislature that, 
while he would not attempt unduly to influence their action, 
he should regard the adoption of such an amendment, or the 
enactment of such legislation, as a violation of his pledge 
to the people and of the plighted faith of his party; and 
he went so far as to declare that in such an pyent he would 
resign his office and retire to private life. 


This opposition by the Governor prevented the proposals from coming 
ho 


to a vote, 

In his message to the General Assembly in 1903, Governor Aycock, 
who had been the leading figure in the white supremacy campaign in 1900, 
again threw his weight against the division of school taxes by races in 
these words; 


It appears that both parties represented in your 
Honorable Body are pledged to at least a four months' 
school in every school district in the State and this, 
of course, includes the Negro districts...,. It must be 
manifest that such a provision as this [ segregating 
taxes] is an injustice to the Negro and injurious to 
us. No reason can be given for dividing the school 
fund according to the proportion paid by each race 
which would not equally apply to a divisiin of the 
taxes paid by each race on every other subject..., 


R, D., W. Connor and Clarence Poe, The Life and Speeches of Charles 
Brantley eee (Garden City: Doubleday, Page and Company, 1912), 
pp. 133-134. 
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The amendment proposed is unjust, unwise, and un- 
constitutional, It would wrong both races, would 
bring our State into condemnation of a just opinion 


elsewhere, and would mark us as a people who have 


turned backward,... Let us not seek to be the first State 
in the Union to make the weak man helpless. This would 
be a leadership that would bring us no honor and much 


shame... , Let us be done with this juestion, for while 
we discuss it the white Spee of the State are 
growing up in ignorance, 
A gimilar amendment offered in 1905 failed to rally serious support 
and thereafter the issue was not nie sceceas 
The progress of white and Negro schools during the next three 
generations in North Carolina is briefly outlined in the following 
section, 
D. Progress of Separate Schools 
With the fear of mixed schools removed, state and local units started 
forward in 1869 with a slowly but steadily expanding program of public 
education for white and Negro children, 
School Population, Out of the white school population of 243, 000 
in 1870, 27, 000 were enrolled in school; out of 439, 000 in 1900, 
278,000 were enrolled in school; out of 716, 000 in 1930, 606, 000 were 
enrolled in school; out of 792, 000 in 1953, 652, 000 were enrolled in 
school, Out of a Negro school population of 141, 000 in 1670, 13, 000 
were enrolled in school; out of 220, 000 in 1900, 131, 000 were enrolled 
in school; out of 315, 000 in 1930, 259, 000 were enrolled in school; 


out of 339, 000 in 1953, 276, 000 were enrolled in school, 


(See Table on following page.) 
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1870 
1880 
1890 
1900 
1910 
1920 
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1940 
1950 
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TABLE D 


NORTH CAROLINA SCHOOL POPULATION BY RACE, 1870-1953 


WHITE SCHOOL POPULATION 


243, 463 
298, 687 
391, 623 
439, 432 
497, O77 
273, 736 
716, 754 
110, 297 
760, 062 
792, 043 


(See Table VII in Appendix. ) 
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School Enrollment, The white school enrollment has increased from 
27,000 in 1870, to 278,000 in 1900, to 668 ,000 in 1054, The Negro school 
enrollment has increased from 13,000 in 1870, to 131,000 in 1900, to 
282,000 in 1954, Today, with 74.3 per cent of the total population in 
North Carolina, white children furnish 70.4 per cent of the enrollment 
in the public schools; and with 25.7 per cent of the total population, 


Negro children furnish 29.6 per cent,?* (See Table below, ) 


TABLE E 


NORTH CAROLINA SCHOOL ENROLLMENT AND 
PER CENT OF THE TOTAL ENROLLMENT BY RACES, 1870-1954 


YEAR TOTAL ENROLLMENT WHITE ENROLIMENT NEGRO ENROLLMENT WHITE NEGRO 


1870 4, 912 27, 9he 13, 970 66.67 33.33 
1880 256, hee 161, 262 95, 160 Seer Gye hk 
1890 325, 861 208, 844 ays One, 64.09 35.91 
1900 409, 452 278, 447 131, 005 68.00 32,00 
1910 520, 4o4 360, 121 160, 283 69.20 30,80 
1920 691, 249 478, 189 213, 060 69716) »30.Ge2 
1930 866, 939 607, 344 259, 595 70.06 29,94 
1940 890, 729 619, 767 270, 962 69.58 30.42 
1950 893, 745 Heyy es) 268, 578 60.95 30.0 
1953 929, 023 652, 622 276, 401 (Ones, (ee 


(See Table VIII in Appendix.) 


a 
? The figures in "Section D, Progress of Separate Schools" embracing the 


years from 1870 to 1952 are based on statistics in the Biennial Reports 

of the State Superintendents of Public Instruction for those years. Figures 

for the years 1953 and 1954, where used, were furnished by L. H. Jobe, Head, 
Division of Publications and Statistics, State Department of Public Instruc- 
tion, Raleigh, N. C, 
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Length of Term, The average length of school term for white 
children was 50 days in 1880, 82 days in 1900, 148 days in 1925, 
180 days in 1954, The average length of school term for Negro 


children was 49 days in 1880, 77 days in 1900, 136 days in 1925, 


180 days in 1954. (see Table below.) 


TABLE F 
LENGTH OF ANNUAL NORTH CAROLINA SCHOOL TERM IN DAYS, 1870-1954 


SCHOOL YEAR ENDING AVERAGE TERM IN WHITE SCHOOLS AVERAGT TERM IN NEGRO SCHOOLS 


1870 Figures not available Figures not available 
1880 50 hg 

1890 67 65 

1900 82 77 

1910 105 Qh 

1920 136.9 127.4 

1930 159.6 141,0 

1940 164.4 1642 

1950 179.9 Lia 

1954 ee 179.9 


(See Table IX in Appendix.) 
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Number of Teachers, There were 1100 white teachers in the 
public schools in 1870, 5000 in 1900, 16,000 in 1925, 20,000 in 
1952, There were 490 Negro teachers in the public schools in 1870, 
2500 in 1900, 5000 in 1925, 8000 in 1952, With 74.3 per cent of the 
population white in 1950, white teachers furnished 72.5 per cent of 
the teachers in the public schools, and with 25.7 per cent of the 
population Negro, Negro teachers furnished 27.5 per cent. 

Teacher Load, The average teacher load for white teachers based 
on enrollment was 25 in 1820, 48 in 1900, 32 in 1925, 30 in 1952, 
The average teacher load for Negro teachers based on enrollment was 
28 in 1870, 51 in 1900, 46 in 1925, 34 in 1952, Based on attendance 
the white teacher load in 1952 was 27.2 and the Negro teacher load 
was 29.5. (See Table below.) 

TABLE G 


NORTH CAROLINA TEACHERS AND TEACHER-IOAD, 1900-1952 


SCHOOL YEAR WHITE NEGRO WHITE TEACHER - NEGRO TEACHER - 

ENDING. TEACHERS TEACHERS oe LOAD eae Tay 
1900 Shy Tia ODOT 48 ,ho DS 
1910 8, 422 Oo yiou 42,76 heat 
1920 12, 970 3, 88h 36.87 54.86 
1930 Wy LSS: By dsiele 34.73 44,10 
1940 17, 534 6, 996 cerky, 38.73 
1950 19, 924 (hy Shere 31,38 35.49 
1952 20, 885 8, 031 30.70 34,02 


* Based on annual school enrollment. 


(See Table X in Appendix, ) 
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Salary of Teachers, The average annual salary for white teachers 


was $148.22 by 1905; $835.11 by 1925; $957.31 by 1940; $2, 807.74 
by 1952, The average annual salary of Negro teachers was $105.10 in 


1905; $455.41 by 1925; $710.63 by 1940; $2,910.26 by 1952, The 


average salary of the white teacher increased over 300 per cent from 


1925 to 1952; the average salary of the Negro teacher increased over 


600 per cent, The Negro teacher salary caught up with the white teacher 


salary and passed it in 1945 and has kept the lead, (See Table below.) 


TABLE H 


AVERAGE ANNUAL SALARY OF NORTH CAROLINA TEACHERS, 1905-1951 


SCHOOL YEAR ENDING WHITE 
1905 $148 , 22 
1910 193.65 
1920 D6, 15 
1930 954,11 
1940 | 957.31 
1945 1, 294,34 1 
1950 2, 535.24 2, 
1951 2, 807.74 oo 


(See Table XI in Appendix, ) 
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Value of School Property, White school property was valued at 
$1,335,250 by 1900; $21,670,514 by 1920; $103,724,982 by 1940; 
$316 ,487,762 by 1953. Negro school property was valued at $360 ,000 
by 1900; $2,387,324 by 1920; $15,154,894 by 1940; $77,408,825 by 
1953, In 1953 with 29,6 per cent of the total school enrollment, 
Negro school property was 19.6 per cent of the total school property 


value. (See Table below.) 


TABLE I 


VALUE OF NORTH CAROLINA SCHOOL PROPERTY BY RACE AND PER CENT 
OF TOTAL ASSIGNED TO EACH RACE, 1900-1953 


SCHOOL YEAR WHITH SCHOOL NEGRO SCHOOL TOTAL PROPERTY % WHITE % NEGRO 
ENDING PROPERTY PROPERTY 


1900 Gis 30 oO eee 300, 000 neem .7095 6250 78.76 21,24 


1910 By) Nagy epeal 677, 448 5, 862, 969 88 .45 aos: 
1920 21,.070, Dla. 2, 307, 324 24, 057, 838 90,08 9.92 
1930 03, 946, 273 11,475, O42 Halo) hess cals) 89.61 10,39 


1940 103, 724, 982 15,154, 892 118, 379, 874 87.25 LoD 
1950 196, 797, 199 34, 211, 069 231, 008, 268 985,19 14.81 
1953 BID RNOT (00. 277 HOO s 602) mm 393 sf O9GN. 071) 80535) 19,65 


(See Table XII in Appendix,) 
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Expenditures for Current Operations, $23,829,740 was spent for 
current operation of white schools by 1929; $25,528,248 by 19ho; 
$101,757,966 by 1952, $4,086,792 was spent for current operation of 
Negro schools by 1929; $6,516,116 by 1940; $36,934,592 in 1952, 
With around 30 per cent of the total school enrollment, 14.6 per 
cent of the total funds for current operations went for Negro schools 
by 1929; 20.3 per cent by 1940; 26.7 per cent in 1952.72 (see Table below.) 
TABLE J 
EXPENDITURES FOR CURRENT OPFRATIONS OF PUBLIC SCHOOLS 


IN NORTH CAROLINA, 1929~195e 
(All funds--state-county~local) 


SCHOOL YEAR ENDING WHITE * NEGRO % WHITE 4 NEGRO 
1930 SNGH4ODS. SOT ION IS 44,4161 e020645 40545 HG) 
1935 1550816, 947 nS Lee od 82,1 17.9 
1940 25, 528, 2h8 Sy) aeloyy shits, (OUT 20,3 
1945 37, 619, 594 12, 468, 537 (Orr eh 8 
1950 85, 059, 302 28, 213, 193 (oa eh 9 
1952 101, 757, 966 36, 984, 592 = 73.3 26.7 


* Includes expenditures for Indian schools, 


(See Table XIII in Appendix.) 


Figures for 1952 showing expenditures for current operations were 
furnished by the Division of Research, State Department of Public 
Instruction, Raleigh, N. C. 
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Apportionment of Bond Issue. A $50,000,000 appropriation and 
bond issue for public school buildings was authorized by the General 
Assembly and approved by the voters in 1949. With 30.2 per cent of 
the total school enrollment in 1949, 42 per cent of this capital out- 
lay fund went for Negro schools, Another $50,000,000 bond issue, 
authorized and approved in 1953, is largely unapportioned and un- 


expended for the time peineiee 


State Aid to Public Schools, In 1899 the state began supplement- 
ing local revenues for schools, to equalize facilities between poorer 
and richer counties, by amounts growing from $100,000 in 1900 to 
$6,000,000 in 1931. By 1932 the pattern changed from local support 
with state supplement to state support with local supplement, by 
amounts growing to $26,000,000 by 1940, to $87,000 ,000 by 1950, to 
$121,000,000 by 1954, (See Table below, ) 

TABLE K 
NORTH CAROLINA STATE AID TO PUBLIC SCHOOL EDUCATION 


(Disbursements) , 1900-1954 
(Not Including Cost of State Administration) 


SCHOOL YEAR ENDING ANNUAL TOTAL 
1900 $ 100, 000,00 
1905 203, 751,00 
1910 277, 550.00 


4 
Material on the apportionment of the bond issues of 1949 and 1953. 
was furnished by L. H, Jobe, Head, Division of Publications and 
Statistics, State Department of Public Instruction, Raleigh, N, C. 
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TABLE K, continued 


SCHOOL YEAR ENDING ANNUAL TOTAL 
1915 $ 753, 380.45 

1920 3, 409, 252.77 

1925 Th, Y(ehaby Gale yas! 

1930 6, 433, 136.60 

L933 16, 736, 871.46 

1940 26, 378, 040.46 

1945 39, 922, 928.00 

1950 87, 126, 298.00 

*1954 app. 12), 559, 583,00 


* Appropriation for this year, not dis- 
bursements, 


(See Table XIV in Appendix.) 
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Higher Institutions of Learning, The General Assembly reopened 
the University in 1875, and created N, C, State and Western Carolina 
Teachers College in 1889, Woman's College in 1391, Appalachian State 
Teachers College in 1903, and Hast Carolina College in 1907. 

Resolutions offered in the University Board of Trustees in 1868 
suggested the creation of a department of the University for Negro 
students in some place "other than at Chapel Hill," and that “ample pro- 
vision shall be made for affording the benefit of University education to 
colored pupils,..which shall be equal in all respects to that furnished 
to white pupils at Chanel mi," A committee recommended such a depart- 
ment, under the supervision of the State Superintendent of Public Instruc- 
tion, with "authority to require the services of the professors of the 
University whenever this would not interfere with their duties at Chapel 
maar," 

No action was taken on this proposal but in 1877 the General Assembly 
started providing higher education for Negroes~-at Fayetteville State 
Teachers College in 1877, Agricultural and Technical College in Greens- 
boro in 1891, Winston-Salem Teachers College in 1892, N. C. State Teachers 


College in Elizabeth City in 1893, and North Carolina College in 1910. 


Sha 


Noble History of Public Schools, p. 337-338. 
54b 
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Iaw suits in the federal courts invoking the "separate but 
equal" doctrine of Plessy v. Ferguson to compel equality between 
white and Negro schools, simply speeded up an equalizing process under- 
way in North Carolina by the early 1920's, giving form and substance to 
the philosophy of Governor Charles B, Aycock at the turn of the century: 
"Equal! That is the word! On that word I plant myself and my party -- 
the equal right of every child born on earth to have the opportunity 
to burgeon out all that there is within him}"?? 

Qut of the Depths. This record must be read against the background 
of the years from 1865 to 1954, The Emancipation Proclamation followed 
by the Thirteenth Amendment destroyed an investment of $250,000,000 in 
slave property in North Carolina ,9© Many sections of the state had been 
ravaged by occupying troops and foraging armies. Repudiation of all 
debts incurred in the prosecution of the war destroyed tens of millions 
of dollars of invested capital, closed every bank in the state, and 
wiped out countless private investors.?! The State Literary Fund which 
had been the financial backbone of the public school system since 1839 


y) 
lost over 80 per cent of its capital invested in banks and railroads. 


” Connor and Poe, Charles B. Aycock, p. 364, 

6 
2 R. D, W. Connor, North Carolina: Rebuilding an Ancient Commonwealth 
1584-1925, 2 vols. (Chicago and New York: The American Historical 
Society, Inc., 1929), II, 357. 


i Ibid., II, 355-356, 
? OLS TLS 384, 


martes 


~Tebos aasaotg gubsifavpe oe gu sibiieye hott .stoaise 0 A 
a e 


3 
pas 
eed on re aA 


aT } ob 
pw 


at gonastediva has art gaivig (a OReL cial ait 
seiadaed add. lo dant edt d8 Won0g 8 secre trortzev0d ay 
-~ Yrsq YW ‘bas Tioeyn taasg i brow lad ns (bro edit ot 


Lou oqgo eit eved of ditt Ae mtod pits Yisve vi 


Mihi rt 


| , | = 
eat ee i Rae pa ce etd substi By ot oxen? wii it ‘ 


¥ 


A} 


Rene senond éait f. shied Hser od saul biosex skit actae | otc Sai 
hewolto’ Aoidenafoorl noltsyioasn® elf AREL og eee pal 


vk . ae F 

2 O0G, 000, 0899 "to fnamtsavet na ie bine ‘ioedtidlenh pees i 
; ae | 
a rag mat 


need Sai adate ait Yo aacitoss qua et Lons) cdrom ab 4 


fia to not athvaot aadaie St. Lyerco't be agodns pen 94906 ad be 
A ui " 
asotifiec-to amet be syoTtaes tow edz to noisesesoxg @itt nk | ioe wot. " 


. De ,etetg eit at wned yreve bono 3 Lbtinss beteovat ‘tos 


ye 

3 at hae 

Hotdw bast yroxedlJ od ade ont ¥ arotwe wat ot avi sentianog” ty 

vf ea cise 
eras (Soule metaye Loodon offdug edd to snodwvosd Lekonneht | 


a Maly: yaa 


websoxther bas silasd ak betaevat Ladiqss sti to Ineo si ‘teavo" | 


. ee 


Ps Se ey xa al att 8.2 om 2 veo ans 


dt laovnomead trelonA ne ‘porbiinden” 40) _XOMEOD oe 


Taokiotsil aaskranl ait  tatxoy wait Coe ae ) efor Sg 
: 4 “VCE nea) . (@Ser ¢s08 or: 


‘7806 RR a voit vid 


- 32 - 

In the words of a distinguished historian; "North Carolina entered 
upon the period with her public assets dissipated, her industries des- 
troyed, her railroads wrecked, her educational institutions closed, her 
public debt piled up to crushing proportions, and with a political pro- 
blem that for two generations absorbed those energies that should have 
been left free to develop the economic, social and intellectual resources 
of the ate 

Comparative Efforts, This record must also be read against the 
background of comparative efforts in other states in 1950, showing 
North Carolina applying a lesser proportion of her income to public 
schools than four states of Arizona, New Mexico, Louisiana, and Oregon, 
and a higher proportion than forty-three Berane (See Table below,) 

TABLE L 


FINANCIAL ABILITY AND EDUCATIONAL EFFORT OF THE STATES 
BY PER CENT OF INCOME SPENT ON SCHOOLS, 1950 


AMOUNT. SPENT AMOUNT SPENT 
ON SCHOOLS PER CENT OF ON SCHOOIS § PER CENT OF 
1950 INCOME 1950 INCOME 

(millions of SPENT ON (millions of SPENT ON 
STATE dollars) SCHOOLS STATE dollars) SCHOOLS 
Arizona $ 41,5 4 5% North Carolina Tisha 3.9% 
New Mexico 33,5 4.3 Utah 33.6 a0 
Louisiana 112,8 4.0 Oklahoma 87.6 3.6 
Oregon 93.3 4.0 Idaho 26.3 cry) 


29 thid., IT, 353. 
0 
Ashmore, The Negro and the Schools, p. 115, 
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TABLE L, continued 


AMOUNT SPEN' AMOUNT SPENT 
ON SCHOOLS PER CENT OF OT SCHOOLS PER CENT OF 
“1950” "1950 TNCOME 
) (millions of SPENT ON millions of SPENT ON 
STATE dollars) SCHOOLS STATE dollars SCHOOLS 
Arkansas $ 54,4 3.4% Indiana $ 158.2 2.7% 
South Carolina Georgia 88.9 2.6 
39.0 3.3 

Nevada 8.8 2,6 
Tennessee 104,4 3.3 

Vermont 1Y;5 2.6 
California 623.4 3.3 

New Hampshire 16,8 205 
Montana 30.8 3.3 

New Jersey 198 .0 eee, 
West Virginia 

69.7 sis Kentucky 645 2,4 

Wyoming 14.7 3.3 Maine ap al 2.4 
Colorado 59.5 ane Nebraska da 2.4 
North Dakota 24,9 3.2 Wisconsin ren ys: 2.4 
South Dakota 27.1 3.2 Connecticut 83.4 2.3 
Alabama 79.0 cya Illinois 358.2 ana 
Texas 303.0 Rel. Ohio 291.1 2.3 
Towa ahs Sa New York 610.7 2.2 
Minnesota 118,2 RAO Pennsylvania 348,12 2.2 
Washington 112,8 2.9 Delaware 13 el Bad 
Florida 95.0 2.6 Missouri TIES 2,0 
Virginia 100,2 2.8 Massachusetts 144,8 1.9 
Kansas 72.4 ac Rhode Island PLS: IR fs! 
Mississippi 40,8 ony 
Maryland LSC PAA 
Michigan 274.5 ear | 


(See Table XV in Appendix. ) 
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COMING EVENTS CAST THEIR SHADOWS BEFORE 


{ 


‘Separate but Mqual" Doctrine Invoked to Compel Equality in 1935, 
In the 1930's and 40's the Plessy v. Ferguson doctrine of "separate 
put equal" schools was invoked to compel equality of facilities in a 
series of cases accepting the principle and prescribing the methods of 
enforcement -- in the Murray case from Maryland, the Gaines case from 


Missouri, the Sipuel case from Oklahoma, and the McLaurin case from 


Oklahoma ,°+ 


The lawyers for the Negro plaintiffs argued and the courts held: 
that a lick and a promise in the direction of equality was not compliance 
with the Plessy doctrines; that equal schools in law meant equal schools 
in fact; that tuition scholarships to schools in other states did not 
constitute equality of opportunity; that to make assurance of equality 
doubly sure, Negroes would be admitted to white schools unless and until 
the Negro schools were equal to the white; that once admitted to white 
schools a Negro could not be segregated in library, classroom, or dining 
hall, and thus “impair and inhibit his ability to study, to engage in 
discussions and exchange views with other students and, in general, to 
learn his profession -- appellant having heen admitted to a state-supported 


school must receive the same treatment at the hands of the state as students 


of other Ar wee 


61 
University of Maryland v, Murray, 169 Md. 478 (1935); Missouri ex rel. 
Gaines v, Canada, 305 U. 8. 337 (1938); Sipuel v. Board of Regents, 


taceNe 8S. 631 (1948); McLaurin v. Oklahoma State Regents, 339 U. S. 637 
1950). 


McLaurin v, Oklahoma State Regents, 339 U. S. 637 (1950). 
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The Court said in the’ Gaines case, supra; 


The basic consideration is not as to what sort of 
opportunities other states provide or whether they are 
as good as those in Missouri, but as to what oppor- 
tunities Missouri itself furnishes to white students 
and denies to Negroes solely upon the ground of color... . 
Here petitioner's right wag a personal one. It was as 
an individual that he was entitled to the equal pro- 
tection of the laws, and the state was bound to furnish 
him within its borders facilities for legal education 
substantially equal to those whigh the state has afforded 
for persons of the white race... 3 


The Ground of Argument Shifts in 1950. In 1950 the argument 


shifted to the point of view that even if facilities were equal, 
segregation was in itself an inequality and a discrimination against 
the Negro, violating the Fourteenth Amendment, The United States 
Supreme Court noted this argument in the Sweatt case from Texas and 
left the question open in these words: 
What 1s more important, the University of Texas 

Law School possesses to a far greater degree those 

Qualities which are incapable of objective measurement 

but which make for greatness in a law school, Such’ 

Qualities, to name but a few, include reputation of 

the faculty, experience of the administration, position 

and influence of the erate standing in the community, 

traditions and prestige, 4 
Two years later in Brown v, Board of Education the lawyers for Negro 
plaintiffs attacking the segregation of white and Negro students in the 
schools of Topeka, Kansas, admitted that the separate schools were sub- 


stantially equal and pressed the argument advanced in the Sweatt case, 


supra ©? 


Missouri ox rel. Gaines v. Canada, 305 U. S. 337 (1938), 


: Sweatt _v. Painter, 339 U. S. 629 (1950). 
% Brown v. Board of Education, 74 S.ct. 686 (1954), 
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The Seventeenth of May, 1954, This argument was accepted by the 
Supreme Court of the United States in a unanimous decision written by 
the Chief Justice and handed down on the 17th of May, 1954, in these 
words; 

We conclude that in the field of public education 
the doctrine of "separate but equal" has no place, Separate 
educational facilities are inherently unequal, Therefore, 
we hold that the plaintiffs and others similarly situated 
for whom the actions have been brought are, by reason 
of the segregation complained of, deprived of the equal 
protection.of the laws guaranteed by the Fourteenth 
Amendment, 

Coming events had long been casting their shadows before, The 
spectre of a cloud the size of a man's hend in Justice Harlan's dissent 
on the far off horizon of 1896 had been growing in the sky with court 
decisions handed down in quick succession since the Murray case in 1935. 
But all of these successive warnings in the swiftly cumulating cloud did 
not prepare the rank and file of people in North Carolina for the flash 
of lightning on the 17th of May, Many of us have been a little blinded 
by the light, and are groping for an answer to the question -- Where 


do wa go from here? 


VI 
WHERE DO WE GO FROM HERE? 
The United States Supreme Court which handed down this decision has 
called for assistance from "the Attorneys General of the states requiring 


or permitting segregation in public education" in adapting it to "the 


66 Brown v, Board of Education, Th S. Ce. 686, 692 (1954), 
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great variety of local conditions" and "problems of considerable com- 


Baas cies 


The past is history and the future is mystery, 

It is idle to speculate on whether the General Assembly of North 
Carolina would have ratified the Fourteenth Amendment to the Constitution 
of the United States if mombers had thought it would then or later pro- 
hibit separate schools for white and Negro Children, or on whether or 
when the General Assembly would have reopened the public schools if it: 
had thought the Fourteenth Amendment would then or later prohibit separate 
echools, The Supreme Court has said it could not turn back the clock to 
1868, 

It is idle to speculate on what would have happened to the public 
schools in 1896 if the Supreme Court of the United States had followed 
the dissenting opinion of Justice Harlan in Plessy v. Ferguson that the 
Fourteenth Amendment was color-blind and prohibited separate schools 
even if they were equal, The Supreme Court hag said it could not turn 
back the clock to 1896, 

It is idle to speculate on the difference in the future of the 
public schools for the next generation if the Supreme Court of the 
United States had not removed the compelling motive for bringing Negro 
schools up to the level of white schools in order to keep Negro children 
out of white schools, or whether equality in Lup and Negro schools for 
the last fifty years would have forestalled or delayed the Court's decision, 
The Supreme Court has said that separate educational facilities are in- 


herently unequal within the meaning of the Fourteenth fusnnenthce 


SRA 


°T tbia., 686. 


oo Ibid, 
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The Problem of Keeping the Peace, It is not idle to speculate 
on the threat of unbridled passions to the public poace if, as, and 


when, the separate white and Negro school traditions bend into a focus 
under pressure of the Court's decision, People were not ready for 
mixed schools in 1866 and many raise the question as to what extent, 
if any, they are ready for them now, Possibilities are suggested 
running all the way from bending over backward to comply with the 
Court's decision, to resisting the Court's decision to the limit 
"regardless of the consequences," 

Law and order is an achievement of men and women and not a gift 
of the gods. It must be affirmed or lost in every generation, The 
people of North Carolina have achteved it through slow and painstaking 
struggle for 300 years -- from the 1650's, when early settlers, few 
and far between, followed the rivers flowing into the Albemarle region, 
to the 1950's when four million people are crossing each other's paths, 
stepping on each other's toes, and getting in each other's hair, Early 
settlers started out by being laws unto themselves and gradually ad- 
justed from isolated cabins to scattered settlements to a connected 
commonwealth in the framework of a federal union, with all the inter- 
locking, overlapping, and conflicting relationships involved in the 
keeping of the peace, We have seen the mob, the riot, and the Ku Klux 
Klan in action often enough in our experience to know what happens when 
men take the law into their own hands and trample under foot the peace 
and dignity of the state, 


The Problem of Keeping the Schools. It is not idle to speculate 
on the future of the public schools under pressure of the 17th of May 


8 * 
1 i <: f 
- , a ’ : - 
; bs a 5 - 
i; ih 
. . ; 
= 5 : - 
4 ‘ 
‘ 


agsLiwoega, ot eLbt sou al at /eoget otis 
bas (a8 cy eoseg otidug edt of enoluesd dacveantal ‘ah 
soo? 2 ofat Bred antotid tbertt f eit omgel bs ed Lifw eheasand os 
Tot ybact Jon exow. efqoot staid ics atda0d ent “XO: oweneng 6 
— seat os gp softeenp ald es hat ysaat Sta Boul at. sean 
he abun ote eoltiftdtesos  . wort tent tot ybset oss ade’ WW 
anit a bi qlauos ot Hiswiodd taVo yeitbasd mort Yaw ett ile § 


pint eit ot notetoeb at 109 at poitetectt oF ,dotaboob at: 


fas 
" seomeds pees fon ech to saalt 


ee 
ed? ,nobtateston yreve ni ¢rof to hentia o¢ dec id 360% « ¥ 
i 


#thg s You fas semow bos som To Joteuvetdos Re af 6B bas wal a 


pets ankeq ine wola dawotwdd 7. tc iva aa soll ‘te tevow ‘to 
Wet ,etaidtes yl1s0 gedw ,a O83L add ino: bea ORES ONE tot < 
~woiger eizamediA ait ont gatwolt atevia pr sowalio josvted 
One Be leashes does gateaorn ete elqoog pORLE tar st read af O@Ck e 
oii tie e'ento dose mt nutttog 5a a00t e'tedto dose ao Ha 
~ be (Lieubars das sevLoused? ott aval sitted “id thio batesse 
Dek De@rmtoo i: of adnemoltiten horostsoe on stig het afloat oot 5 

. nodutl aft ifs dtiw .aotay Letobo, & Td rowement od mt the 
ort tas her hove k: pqinanoltslot pint fort tage, bei cans; cater 
HL cH ont bao tolt oft ,dom ott nye ovat oe) .oureg “watt to. 
radi saogued tedw worl ot sone iteqxe “0 ft, Spycie mento sae 
cont ot +00 eins ofgasd bap gSaund aw “thoddd odnt wat od 

| sotate ode 20 iia 


ogaluoede ot —etbt oa a at, .e footing eit atthe hs 


cz 
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decision, and whether this decision will swoep them forward on a 
rising tide or pull them under in the undertow, Public school doors 
closed in 1866, And though the poverty of 1866 has largely disappeared, 
racial feeling has not yet passed in music out of sight, Possibilities 
are suggested running all the way from bending over backward to follow 
the letter and the spirit of the 17th of May decision to abandoning 
the public schools altogether. 

Schools, like law and order, are achievements of men and women 
and not gifts of the gods. The people of North Carolina have achieved 
them through slow and painstaking struggles; from the requirement in 
1694 that an orphan apprentice should be taught by his master to read 
and write, to private schools for some white children in the 1700's, 
to public schools for all white children in 1839, to public schools 
for all white and Negro children in 1869, to compulsory attendance for 
all children in 1907; from state aid to local schools in 1839, to local 
schools with little or no state aid for a generation after 1869, to state 
supplement with local support in 1899, to state support with local supple- 
ment in 1933. These highlights of a hundred years of struggle may flicker, 
and some of them go out in gusts of fear Or passion gone beyond control, 

The Irresistable Force and the Immovable Object. It is written 
in Article I, §29 of the Constitution of North Carolina that: "A 
frequent recurrence to fundamental principles is absolutely necessary 
to the preservation of liberty." This is wholesome gospel for us today 
as some people look on the Court's decision as destructive of the social 
order handed down to them by their fathers and in which they have lived 
and moved and had their being all their lives, and other people look on 


it as another milestone in the long unbroken struggle of a race from 
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slavery to freedom; as some give way to understandable jubilation over 
@ hard won victory, and others give way to understandable despair at 
judicial blighting of long cherished hopes, 

For if extremists in the white and Negro races come to power and 
crush the moderating forces between the upper and the nether millstones, 
or push the rank and file of the people out of the middle of the road 
into the ditch on either side, we will find the answer to the question 
of what happens when an irresistable force hits an immovable object, 
in an inconceivable catastrophe, If this inconveivable catastrophe 
is to be avoided time must be given for adjustments on either side 
while extremists on either side are shouting that there is no other 


side, 


The Spotlight Shifts, The invitation to all states "requiring or 
permitting segregation" in the public schools to give advice and counsel 
in adapting the 17th of May decision to the "great variety of local con-~ 
ditions," shifts the spotlight from the Supreme Court of the United States: 

To the Governor of North Carolina, sworn to "support, maintain and 
defend the Constitution of North Carolina, not inconsistent with the 
Constitution of the United States," to the best of hig knowledge and 
ability, 

To the Attorney General of North Carolina, who is invited to assist 
the Supreme Court of the United States in formulating decrees effectuating 
its decision, 

To the State Superintendent of Public Instruction, head of the 
public schools of North Carolina with their future bound up in the 


Court's decision, 
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To the Governor's committees studying the impact of the Court's 
decision on the schools, and charged with the responsibility of finding 
a solution to as knotty a problem as any commission in this state's 
history ever faced, 

To the members of the General Assembly of North Carolina, who will 
come to grips in January, 1955, with the most explosive question faced 
in any legislative session since 1865, 

To every man, woman, and child in North Carolina, whose words 
and actions every day are shaping for better or for worse the answer 
to the most compelling question of this generation, 

sources of Light, Accredited leaders wrestling with this question 
may find invaluable sources of light: in state and local school officials 
and in local school boards with members chosen from the rank and file 
of the people in every rural and urban district in the state, These 
school administrators and officials have been working with white and 
Negro principals, teachers, and children for years and have in their 
heads and headquarters -- facts, knowledge, and experience at the 
start that committees starting from scratch could not accumulate in 
years. With this background, they can foresee the multiplicity of 
problems which will be involved if, as, and when mixed school attendance 
is invoked -- from the time children get on school busses to go to school 
in the morning, through classroom hours and school recesses and student 
activities during the day, till the end of the bus ride home in the 
afternoon, 

Many local school boards and officials scattered through the state 
have started on this task in a spirit expressed in a resolution by one 


of them: 
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This board is confident of its ability and that 
of local citizens to face any problems which may be 
occasioned by this Supreme Court ruling with level 
headed realism and sobriety... and it is the intent 
and purpose of this board ... to conduct a preliminary 
appraisal and analysis of this ruling to the end that 
when final decisions and policies are made, any neces- 
sary adjustment in the local school system may be 
effected with a minimum of difficulty and a maximum 
of patient understanding, vision, good will, and co- 
operation, 

Realistic local appraisal of these problems and ways of meeting 
them, fairly made and thoroughly documented by local school officials 
in every district in the state, under the direction of the State 
Superintendent of Public Instruction, might inform and illuminate the 
deliberations of our leaders, and strengthen the arm of the Attorney 
General in giving the Court sources of light it needs and wants and 
ought to have in formulating decrees affecting North Carolina, 

Live and Let Live, For if the invitation to the Attorney General 
to assist the Court in formulating its decrees means anything of sub- 
stance beyond the shrewdness of tactic, strategy, and device, it must 
mean a recognition of the "problems of considerable complexity" growing 
out of its decision in a "great variety of local conditions," and 
a willingness to listen to advice and counsel, 

Surely it must mean that the Court will allow for time with 
healing in its wings; that it will allow more time and wider latitude 
of local discretion within and between counties with less than ten per 
cent Negro population and counties with more than fifty per cent; between 
states with five or ten per cent Negro population and states with twenty, 
thirty, or forty-five per cent; between states and communities with over 


nine-tenths of the Negroes concentrated in urban areas and less than one- 


tenth in rural areas, and states and communities like North Carolina with 
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one-third of the Negroes concentrated in urban areas and two-thirds 
scattered throughout rural areas, Surely it must mean that the Court 
will allow more time and a wider latitude of local discretion between 
states and communities with long traditions of few Negroes and mixed 
schools, and states and communities with many Negroes and long and 
separate school traditions which, if they can be reversed at all, 
cannot go into reversal without long, careful, and painstaking ad- 
Justment; and that the Court feels that the Constitution of the 
United States can afford to take into consideration the constitution 
of human nature, Here are pressing and persistent factors -- no less 
Psychological, sociological and legally significant in their nature 
than personality development considerations referred to by the Court 
in reaching its decision, 

A Time for Greatness, Abiding answers to these mysterious and 
tormenting questions, if found at all, will not be found in fighting 
phrases, or in stirring slogans, or defiant gestures, They will be 
found in the differing viewpoints and clashing opinions coming out of 
the mind and heart and conscience of our leaders and ourselves, colored 
with something of the gall and gorge of all of us, and tempered with 
the saving grace of a charity that suffereth long and is kind, 

Let us pray that 1t is not too much to hope that the children of 
&@ people who found resources in themselves to build the foundations of 
a new civilization out of the ruins of the Civil War and the bitterness 
of Reconstruction; who in 1865 let the dead past, in part at least, 
bury its dead, and in 1869 found a way to open the doors of public schools 


to white and Negro children and build in steadily equalizing measures 
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our state-wide system of separated schools; let us pray that it is 
not too much to hope that they will bend all of their energies to find 
a way, if there is a way, within the framework of the 17th of May 
decision -- to save the solid values which three generations have 
built into those schools, that they will avoid the losses which for 
the moment appear both frightful and inevitable to all too many people, 
and that in good faith and in good humor and without violence, they 
will dissolve corroding and disruptive issues as fast as they arise, 


We cannot keep the schools if we do not keep the peace, 
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COUNTY 
Alamance 
Alexander 
Alleghany 
Anson 
Ashe 
Avery 
Beaufort 
Bertie 
Bladen 
Brunswick 
Buncombe 
Burke 
Cabarrus 
Caldwell 
Camden 
Carteret 
Caswell 
Catawba 
Chatham 
Cherokee 
Chowan 
Clay 


Cleveland 


NORTH CAROLINA POPULATION BY COUNTIES AND RACES, 1950 


TOTAL POPULATION WHITE POPULATION NEGRO POPULATION 
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TABLE I , continued 


COUNTY TOTAL POPULATION WHITE POPULATION NEGRO POPULATION % WHITE % NEGRO 
Columbus 50, 621 33, 448 16, 705 66,08 33.00 
Craven 48, 823 32, 996 15, 804 57.508 32487 
Cumberland 96, 006 69,131 26, HAT (esOL  peisde 
Currituck 6, 201 4, 219 1, OTH 68,04 31.88 
Dare 5, 405 Sy Uap 380 92.97 7,03 
Davidson 62, ohh 55, 849 6, 390 89.73. 10427 
Davie 15,420 13, 267 25 150 86.04 13.94 
Duplin 41, O74 25, 890 1b, 179 63.03 36.96 
Durham 101, 639 67, 816 33, 781 66472. 33.24 
Edgecombe 51, 634 24, 818 26, 802 48,07 . 51,92 
Forsyth L46 , 135 104, 693 41, 4o2 TLCH VOR 
Franklin 31, 341 17, O44 14, 293 54,38 45,60 
Gaston 110, 836 95, 950 14, 850 86.57 13.40 
Gates SP spy. By nse Sy 0el AT43 52855 
Graham 6, 886 6, 665 10 96.79 (15 
Granville 31, 793 16, 946 cary eta 53.30 46,68 
Green 18, 024 9, 634 8, 386 53.45 46.53 
Guilford 19155057 153 5780 37, 264 SOs47 §°19.50 
Halifax BO .U3 17 25, 349 32, 988 43,42 56,52 
Harnett 47, 605 35, 107 12, 096 (3019 ao ead 
Haywood 37, 631 36, 801 826 97.79 2.19 
Henderson 30, 921 28, 851 2, 066 93,31 6.68 
Hertford 21, 453 8, 591 12, 860 40,05 59.94 
Hoke 15 h(90 6, 214 8; 778 39.44 55,71 


Hyde 6, 479 35. 745 2, 734 57200, Hoveo 


COUNTY 
Iredell 
Jackson 
Johnston 
Jones 
Lee 
Lenoir 
Lincoln 
McDowell 
Macon 
Madison 
Martin 
Mecklenburg 
Mitchell 
Montgomery 
Moore 

Nash 

New Hanover 
Northampton 
Onslow 
Orange 
Pamlico 
Pasquotank 
Pender 
Perquimans 


Person 


56, 
19, 
65, 
Bal ys 
ae 
45, 
27, 
25, 
16, 
20) 
2h, 
197, 
Ly, 
Ei 
33) 
59, 
63, 
28, 
ho, 
34, 

9, 
oh, 
18, 

9, 
oh, 


303 
261 
906 
oo 
522 
993 
459 
720 
174 
922 
938 
052 
143 
260 
129 
919 
272 
432 
O47 
435 
993 
347 
403 
602 


361 


~ u7- 


h6, 


TABLE I: , continued 
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COUNTY 
Pitt 
Polk 
Randolph 
Richmond 
Robeson 
Rockingham 
Rowan 
Rutherford 
Sampson 
Scotland 
Stanly 
Stokes 
Surry 

Swain 
Transylvania 
Tyrrell 
Union 

Vance 

Wake 

Warren 
Washington 
Watauga 
Wayne 

Wilkes 


Wilson 


63, 
iy 
20; 
39; 
87, 
64, 
195 
6, 
"9, 
26, 
375 
a1 
45, 
9; 
bb, 
3 
ho, 
32; 
136, 
23, 
13; 
18, 
6h, 
45, 
5h, 


789 
627 
804 
Oo Ti 
769 
816 
410 
356 
780 
336 
130 
20 
223 
921 
194 
043 
034 
101 
450 
D2 
180 
342 
267 
243 
506 
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TABLE I. , continued 


34, 
10, 
46, 
27, 
37, 
iy 
62, 
ho, 
31, 


13; 


AG 
118 
498 
518 
490 
805 
538 
675 
468 
(ei) 
897 
588 
98 
370 
hho 
ooo 
Shh 
488 
Log 
901 
4O7 
11) 
142 
sya 
h62 


29, 


1, 


27; 


20, 


203 
504 
age 
O72 
726 
985 
846 
678 
526 
52h 
227 
92h 
605 
139 
746 
089 
469 
602 
949 
817 
752 
226 
090 
707 
036 


alo 
87.02 
give 
69.50 
he,71 
Hoes 
82,93 
S78 
63,21 
52.16 
88 ,60 
91,02 
94,28 
84 37 
95.05 
58.62 
77.45 
54,48 
70 .66 
3302 
56.35 
98 , 76 
37719 
93.98 
59 «56 


TOTAL POPULATION WHITE POPULATION NEGRO POPULATION % WHITE % NEGRO 


46,25 
12,94 
8,45 
30,49 
31.59 
20 ,03 
17.03 
12,25 
sigan 
43,76 
LIRss 
8.94 
Diente 
1,40 
4,91 
41,38 
Pesos 
45 49 
29,28 
62.95 
43,64 
1,23 
42,15 
5.98 
40 43 
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COUNTY 
Yadkin 


Yancey 


Source 3 
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TABLE I , continued 


TOTAL POPULATION WHITE POPULATION NEGRO POPULATION % WHITE % NEGRO 


22, 133 21, 035 eee 95.04 4,96 
16, 306 16, 121 182 98 .87 1.12 


Population data from the U. S, Bureau of the Census, 1950, 
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TABLE II 


NORTH CAROLINA COUNTIES BY SIZE OF NEGRO POFULATION, 1950 


COUNTY NEGRO POPULATION WHITE POPULATION TOTAL POPULATION 
Mecklenburg 49, 923 147, 079 197, 052 
Forsyth 4i, hoe 104, 693 146, 135 
Wake 39, 949 96, 409 136, 450 
Guilford 37, 264 153, 738 191, 057 
Durham 33 (OL 67, 816 101, 639 
Halifax 32, 988 25, 349 DO fies 11 
Pitt 29, 503 34, 273 63, 789 
Robeson 27, 726 37, 490 87, 769 
Wayne 27, 090 37, lhe 64, 267 
Edgecombe 26, 802 eh, 818 51, 634 
Cumberland 26, 417 69, 131 96, 006 
Nash 25, 405 34, 489 59, 919 
Wilson 22, 036 32, h6e 54, 506 
Lenoir 19, 817 26, 131 45, 953 
New Hanover 19, 804 43, 430 63, 272 
Northampton 18, 189 LOLI? 28, 432 
Sampson thy epee: 31, 468 4g, 780 
Columbus 16'f 705 33, 448 50,7621 
Bertie 15, 809 lo, 628 26, 439 
Craven 15, 804 32, 996 48, 823 
Buncombe 15, 228 109, 126 124, 403 
Duplin 1S ELIS 25, 890 41, O74 


Gaston 14, 850 95, 950 110, 836 
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COUNTY 
Granville 
Warren 
Vance 
Johnston 
Franklin 
Martin 
Cleveland 
Beaufort 
Alamance 
Anson 
Rockingham 
Hertford 
Rowan 
Bladen 
Harnett 
Richmond 
Scotland 
Iredell 
Caswell 
Cabarrus 
Union 
Pasquotank 
Pender 
Moore 


Hoke 


14, 
14, 
14, 
14, 
14, 
14, 
Lh, 
13, 
13, 
13; 
12, 
12, 
12, 
12, 
12, 


12, 


NEGRO POPULATION 


B41 
817 
602 
313 
293 
O77 
063 
862 
159 
003 
985 
860 
846 
163 
096 
072 
52h 
990 
922 
739 
469 
225 
897 
879 
778 
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TABLE II , continued 


n6; 


WHITE POPULATION 


946 
901 
488 
586 
o4u 
858 
284 
268 
038 
173 
805 
D91 
538 
47h 
107 
518 
137 
305 
Qhe 
024 
554 
fo} fe) 
473 
229 


ah 


TOTAL 


POPULATION 


31, 


(ee! 
339 
101 
906 
341 
938 
oP 
134 
220 
781 
816 
453 
410 
703 
605 
Sets 
336 
303 
870 
783 
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TABLE IL , continued 


COUNTY NEGRO POPULATION WEITE POPULATION TOTAL POPULATION 
Person 8, 657 15, 536 2h, 361 
Orange 8, 597 25, 779 34, 435 
Green 8, 836 9, 634 18, 02k 
Chatham 8541.35 17, 251 25 aoe 
Brunswick 7; O31 12, 204 19, 238 
Onslow 6, 620 35, 365 ho, O47 
Davidson 6, 390 55, 8h9 62, 2h4 
Lee 6, 1129 17, 400 23, 522 
Washington ay there pees, 13, 180 
Rutherford 5 wie ho, 675 46, 356 
Catawba 5, 594 56, 196 61, 794 
Chowan De ley, Ts Ore 12, 540 
Gates 2 O21. 4 “b32 Say ey) 
Jones 4, 992 6, nO 11, 004 
Perquimans 4, 586 5, o1 9, 602 
Randolph 4, 295 46, 498 50, 804 
Stanly 4, 227 32, 897 37, 130 
Montgomery 3, 954 13, 302 MP, ode 
Lincoln 3, 479 23, 978 27, 459 
Pamlico 3, 450 yy BEM 9, 993 
Burke 3, 383 Hoe 116 45, 518 
Caldwell 2, 992 ho, 354 43, 352 
Carteret 2, 904 20, 150 23, 059 
Hyde 2, 734 3, 745 6, 479 


Wilkes 2, 707 42, 522 45, 243 


COUNTY 
Surry 
Davie 
Tyrrell 
Henderson 
Camden 
Currituck 
Stokes 
Polk 
McDowell 
Yadkin 
Alexander 
Haywood 
Transylvania 
Jackson 
pare 
Macon 
Cherokee 
Ashe 
Alleghany 
Watauga 
Avery 
Madison 
Yancey 
Swain 
Clay 
Mitchell 


Graham 


NEGRO 


ey 


2, 
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TABLE II , continued 


POPULATION 

605 ho, 
150 13, 
089 2; 
066 28, 
022 35 
977 4, 
gah 19; 
504 10% 
438 ek, 
097 Ot, 
021 13, 
826 36, 
746 14, 
4d 17, 
380 3 
354 LD; 
290 17, 
al el, 
268 Ts 
226 Nise 
204 13, 
188 CO; 
182 16, 
139 8, 
66 a» 
hg 1b; 
10 6, 


WHITE POPULATION 


984, 
267 
999 
851 
201 
219 
588 
118 
279 
039 
5el 
801 
hho 
796 
025 
813 
978 
oo 
887 
114 
148 
Beo 
121 
370 
939 
094 
665 


TOTAL 


TOTAL POPULATION 


45, 


5; 


993 
420 
048 
921 
223 
201 
520 
627 
720 
133 
554 
631 
194 
261 
405 
174 
29h 
878 
155 
342 
doe 
522 
306 
921 
006 
143 
886 


Source: Population data from the U. S. Bureau of the Census, 1950, 
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TABLE III 
NORTH CAROLINA COUNTIES BY PERCENTAGE OF NEGRO POPULATION, 1950 


I, Counties with over 50% Negro population 


COUNTY @ WHITE ¢_ NEGRO 
Northampton 35,81 63.97 
Warren 33.57 62.95 
Hertford 40 .05 59.94 
Bertie 40,20 39.79 
Halifax 43,42 BO 45d. 
Hoke 39.44 Swe 
Gates 47.43 52.99 
Edgecombe 48,07 51.91 
Martin 49 ,60 30 639 


II, Counties with 25% to 50% Negro population 


COUNTY ) WHITE o_NEGRO 

Angon 51.43 48 55 
Pender 51.42 48 ,29 
Perquimans Se iee 47.76 
Caswell 52.43 47 54 
Granville 53 230 46 .68 
Green 53.45 46 ,53 
Pitt pier ths) 46,25 
Franklin 54,38 45 60 
Vance 54.48 45 49 
Jones 54.63 45.37 
Scotland 52.16 43.76 


Washington 56785 43,64 
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COUNTY 
Chowan 
Lenoir 
Nash 

Hyde 
Wayne 
Tyrrell. 
Bladen 
Wilson 
Camden 
Pasquotank 
Beaufort 
Duplin 
Brunswick 
Person 
Sampson 
Pamlico 
Durham 
Columbus 
Craven 
Chatham 
Currituck 
Robeson 
New Hanover 
Richmond 
Wake 


Forsyth 
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TABLE TIT, continued 
@ WHITE 
56.40 
56.86 
ioe 
57.80 
2719 
58.62 
58 .83 
99 456 
61.29 
61.81 
62,66 
63.03 
63,44 
Ose ih 
63.21 
65.42 
66.72 
66 .08 
Oso 
67.94 
68 ,O4 
4o,72 
68,64 
69.50 
70 .66 
71.64 
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COUNTY 
Cumberland 
Moore 

Lee 
Harnett 


Mecklenburg 


COUNTY 
Orange 
Montgomery 
Union 
Cleveland 
Johnston 
Rockingham 
Guilford 
Alamance 
Iredell 
Rowan 
Onslow 
Cabarrus 
Davie 
Gaston 
Polk 
Lincoln 
Carteret 


Rutherford 
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TABLE III, continued 
WHITE 

72.01 

73.14 

73.97 

737) 

74.64 


Counties with 10% to 25% Negro Population 


@ WHITE 
74 86 
TT.07 
77 45 
78.13 
78.27 
12.93 
80.47 
81.49 
82,2h 
82,93 
84,12 
84,70 
86.04 
86.57 
87,02 
87.32 
87.38 
87.74 


b NEGRO 
27.92 
26 ,80 
26.01 
25.41 
29 33 


NEGRO 
24.97 
22,91 
Bee 
21,85 
21.72 
20.03 
19.50 
18.48 
17.74 
17.03 
15.74 
15.26 
13.94 
13.40 
12,94 
12.67 
12.59 
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COUNTY 
Buncombe 
Stanly 


Davidson 


COUNTY 
Catawba 


Stokes 


‘Randolph 


Burke 
Dare 
Alexander 
Caldwell 
Henderson 
Wilkes 
Surry 
McDowell 


Yadkin 


Transylvania 


Alleghany 
Haywood 
Macon 
Jackson 
Cherokee 
Avery 


Swain 
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TABLE ITT, continued 
) WHITE 
87.72 
88 .60 
89.73 


Counties with less than 10% Negro population 


o NEGRO 
12224 
11,38 


10.27 


6 NEGRO 
9.05 
8.94 
845 
7.43 
7.03 
7.02 
6.90 
6 68 
5.98 
5.71 
209 
4.96 
4,91 
3.29 
2,19 
2,19 
2,13 
1.59 
1.53 
1.40 
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ABLE TIT, continued 


COUNTY / WHITE NEGRO 
Ashe 98.72 ere 
Watauga 98.76 1.23 
Yancey 98 ,87 ele 
Clay 98 .88 pepie: 
Madison 99.06 0.92 
Mitchell 99.68 O.3e 
Graham 96.79 0.19 


Source: Population data from the U. S. Bureau of the Census, 1950, 
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TABLE IV 


UNITED STATES POPULATION BY STATES AND RACES, 1950 


STATE WHITE POPULATION NEGRO POPULATION OTHER RACES 
Alabama 2, O79, 591 979, 617 AP a: 
Arizona 654, 511 25, 974 69, 102 
Arkansas 14948755507 426, 639 Nyy: ley. 
California Spy eke oY es! 462, 172 208, 878 
Colorado 1, 296, 653 oOF0 LTT 8, 259 
Connecticut 1, 952, 329 53, 472 1, 479 
Delaware 273, 878 43, 598 609 
District of Columbia aay ry leieyy) 280, 803 3 10 
Florida 2, 166, 051 603, 101 OReD3 
Georgia 2753005511 1, 062, 762 Tyee39 
Idaho 581, 395 Ty 050 6, 192 
Illinois 8, O46, 058 645, 980 20 77135 
Indiana ULE pelsh lay ba 174, 168 1, 544 
Towa 2, 599, 546 19, 692 1, 835 
Kansas 15” 62647961 73, 158 3, 180 
Kentucky 2, 742, 090 201, 9el 199 
Louisiana 1, 796, 683 882, 428 4, hos 
Maine 910, 846 a} eel 19RH07 
Maryland 1, 954, 975 385, 972 2, 054 
Massachusetts by O11 903 way L712 5, 840 
Michigan By Ol ip cee ye, 296 11, 645 
Minnesota 2, 953, 697 14, 022 14, 764 
Mississippi 1, 188, 632 986, 49} 3, 788 


Missouri 3, 655, 593 297, 088 Lyag{e 
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STATE 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 

New York 
North Carolina 
North Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 


Wyoming 


TABLE IV , continued 


WHITE FOPULATION 


1 


Source; Population data from 
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572, 038 
301, 328 
149, 908 
532 eto 
ak aly, Dials 
630, 211 
872, 095 
904) 1121 
608, 448 
428, 222 
032, 526 
497, 128 
853, 88 


890, 282 
392, 690 
284, 009 


the U. S, Bureau of the Census, 1950, 
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232 
234 
302 
731 
565 
408 
191 
523 
257 
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203 
Deg 
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903 
O77 
727 
603 
458 
fie 
43 
211 
691 
867 
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NEGRO POPULATION OTHER 
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236 
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906 
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TABLE V 


STATES BY SIZE OF NEGRO POPULATION, 1950 


STATE NEGRO POPULATION WHITE POPULATION OTHER RACES 
Georgia ayy lafepehy. 7 (sys BO es00 tot Leos 
North Carolina 1, O47 ,0333 OOOS LOL: Wish etoD 
Mississippi 986, 494 19103, 632 oy ies 
Alabama 979, 617 2, 079, 591 2, 539 
Texas 977, 458 6, 726, 534 Tce 
New York 918, 191 13, 872, 095 39, 906 
Louisiana 882, 428 1, 796, 693 4, 405 
South Carolina 822, O77 1, 293, 405 Thy hs, 
Virginia 734, 211 Pg aly ob 2, 914 
Illinois 645, 980 8, O46, 058 20, 138 
Pennsylvania 638, 485 9, 853, 848 ie ere 
Florida 603, 101 Bee loo e051 250103 
Tennessee 530, 603 nh Sas ao | 858 
Ohio wich, (ole 7, 428, 222 5, 333 
California 462, 172 9, 915, 173 208, 878 
Michigan Luo, 296 SO LT Oe. Td ONS 
Arkansas 426, 639 LG 10.7 15305 
Maryland 385, 972 Ty Pere yS 2, 054 
New Jersey 318, 565 okie ate BeLT9 
Missouri 297, 088 35800010993 1, 972 
District of Columbia 280, 803 Blt eco. 3, 510 
Kentucky 201, 921 2, 742, 090 795 
Indiana 174, 168 Bea (De aD Ee 1, 544 


Oklahoma 145, 503 OM ORe iDeo 55, 322 
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TABLE V , continued 


STATE NEGRO POPULATION WHITE POPULATION OTHER RACES 
West Virginia 114, 867 1, 890, 282 403 
Massachusetts Ue sta, 4, 611, 503 5, 840 
Kansas 13, 158 1, 828, 961 Sy le'e, 
Connecticut 53, 472 1, 952, 329 1, 479 
Delaware 43, 598 273, 878 609 
Washington 30, 691 2, 316, 496 31, 776 
Wisconsin 28, 182 3, 392, 690 13, 703 
Arizona 25, 974 65441511 7969, 102 
Colorado an alg 1, 296, 653 8, 259 
Towa 19, 692 2, 599, 546 A telaty, 
Nebraska 19, 234 NAN slow, Be pus. h, 948 
Minnesota 14, 022 2, 953, 697 14, 764 
Rhode Island 13, 903 1 lee O45 978 
Oregon 11, 529 1, 4907, 128 12, -684 
New Mexico 8, 408 630, 211 42, 568 
Nevada 4, 302 149, 908 Ben 
Utah 2, 729 676, 909 9, 22h 
Wyoming 2, 557 284, 009 3, 963 
Montana 1, 232 572, 038 ay gyi bat 
Maine Leek 910, 846 ale, Wea 
Tdaho 1, 0a 581, 395 6, 192 
New Hampshire 731 532, 275 236 
South Dakota 727 628, 504 23, 509 
Vermont 4h 377, 188 116 
North Dakota 257 608, 448 10, 931 


Source: Population date from the U. S, Bureau of the Census, 1950, 
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TABLE VI 


STATES BY PERCENTAGE OF NEGRO POPULATION, 1950 


STATE TOTAL POPULATION b NEGRO % WEITE #§ SOTHMR RACES 
Mississippi 2, 178, 914 45,27 54.55 17 
South Carolina a aay ey 38 .83 61,10 007 
District of Columbia 802, 178 35.01 64,55 od 
Louigiana 2, 683, 516 32,88 66.95 16 
Alabama 3, 061, 743 32.00 67.92 08 
Georgia SW Wis 30,85 69.11 04 
North Carolina 4, 061, 929 25.78 73.44 HES 
Arkansaa 109 ya LL 22,34 17.99 A Mf 
Virginia 3 03103, 000 22,12 77.19 209 
Florida OTT aoe aay (6; 78.16 ,08 
Maryland 2, 343, 001 16.47 83,44 209 
Tennessee 37 COL AraC 16,12 83,85 003 
Delaware 318, 085 13071 86.10 219 
Texas Vet Limo 12,68 87.23 209 
Missouri 3, 954, 653 aoe 92,44 05 
Illinois Oy (les 40 Te41 92.35 623 
Michigan ah Gye 6.94 92,88 18 
Kentucky 2, 944, 806 6 86 93.12 202 
New Jersey 4, 835, 329 6.59 93.30 Anat 
Oklahoma A ercshpe 6.52 91.00 2,48 
Ohio Teeo4oy 027 6.45 93.48 .07 
New York 14, 830, 192 6.19 93.54 ACT 
Pennsylvania 10, 498, 012 6,08 93.86 205 
West Virginia A O0o mje By i 94,25 .02 


Indiana 3, 934, 22h 443 95 93 04 
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STATE 
California 
Kansas 
Arizona 
Nevada 
Connecticut 
Rhode Island 
Massachusetts 
Colorado 
Nebraska 
Washington 
New Mexico 
Wyoming 
Wisconsin 
Oregon 

Iowa 
Minnesota 
Utah 
Montana 
Idaho 

New Hampshire 
Maine 
Vermont 
South Dakota 
North Dakota 


Source: 


TOTAL POPULATION 
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TABLE VI 


586 , 
905, 
7h9, 
160, 
007, 
791; 
690, 
3255 
325 
378, 
681, 
290 , 
43h, 
pen. 
621, 
982, 
688, 
291, 
388 , 
D333 
913, 
Bis 
652, 
619, 


Population data 


- 64 - 


223 


636 


» continued 
NEGRO 
4.37 
3,04 
3.46 
2.69 
2.66 
ays) 
56 
dig pat 
Lih5 
iveg 
1.23 
0,88 
0,82 
0,76 
0.75 
0.47 


0.40 


@ WHITE 
93.66 
99.99 
eriaele 
93.64 
97.26 
98,12 
98 .32 
97.85 
98,18 
Hasse 
92,92 
97.76 
98,78 
98,41 
99.18 
99.03 
98 .26 
96.79 
98.77 
99.82 
99.68 
99.85 
96.29 
98,19 


¢ OTHER RACES 


Leo! 


03 
3.60 
1.76 


from the U. S. Bureau of the Census, 1950, 
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YEAR 
1870 
1871 
1872 
1873 
1874 
1875 
1876 
1877 
1878 
1879 
1880 
1881 
1882 
1883 
1884 
1885 
1886 
1887 
1888 
1889 
1890 
1891 
1892 
1893 


NORTH CAROLINA SCHOOL POPULATION BY RACE, 1870-1953 


WHITE SCHOOL POPULATION 


243, 
28, 
O54, 
260, 
265, 
271, 
276, 
282, 
287 
293; 
298, 
307; 
317, 
326, 
335, 
345, 
354, 
363, 
373) 
382, 
391, 
397; 
Lod , 


463 
985 
307 
029 
pea 
073 
995 
ey 


639 
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TABLE VII 


141, 
147, 
153; 
1 
166, 
172, 
178, 
185, 
191, 
La 
203, 
207, 
210, 
els; 
216, 
219, 
223, 
226, 
229 , 
e232, 
2355 
236, 
237, 
238, 


NEGRO SCHOOT, POPULATION 


1B. 
hol 
687 
953 
219 
485 
fens 
O17 


TOTAL 


384, 
396, 
48, 
419, 
431, 
4h3, 
455, 
467, 
478, 
490 , 
502, 
515, 
227 5 
540 , 
D202 } 
565 , 
D171 
390 » 
602, 
615, 
627, 
634, 
642, 
649, 


618 
406 
194 
932 
770 
558 
346 
134 
922 
710 
307 
008 
DLL 
013 
ae: 
O17 
oaks, 
O21 
ges 
025 
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XEAR 
1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 


WHITE SCHOOL POPULATION 


416, 
403, 
429, 
436, 
hho, 
148 , 
439, 
W48 , 
“54, 
457, 
462, 
469, 
475, 
479, 
483, 
490, 
97, 
504, 
ap hiy 
D199, 
Oea; 
540 , 
560, 
566, 
D195, 


995 
338 
681 
024 
367 
710 
431 
304 
659 
654 
639 
646 
477 
195 
91D 
710 
O77 
Dag 
289 
106 
107 
410 
107 
197 
192 


=~ 66° = 


TABLE VII ., continued 


as) 
eho, 
ahi, 
eke, 
2h3, 
euh, 
220, 
alg, 
201, 
221, 
2el, 
226, 
only 
230, 
zal 
236, 
238, 
25, 
ONT, 
eh7, 
253» 
260 , 
265, 
270, 


270, 


NEGRO SCHOOL POPULATION 


Behe 
hol 
323 
225 
127 
029 
198 
677 
958 
301 
545 
976 
O51 
414 
801 
855 
O91 


TOTAL 
656, 514 
663, 759 
671, 004 
678, 249 
685, 494 
692, 739 
659, 629 
667, 981 
676, 613 
678, 955 
684, 184 
696, 662 
706, 528 
709, 609 
715, 716 
727, 565 
735, 168 
749, 597 
762, 607 
766, 389 
178, 283 
801, 397 
826, 320 
837, 665 
846, 064 
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YEAR 
1919 
1920 
1921 
1922 
1923 
192k 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
ie 
33 
1934 
1935 
1936 


1937 


1938 
3 
1940 
1941 
1942 
1943 
1944 


WHITE SCHOOL POPULATION 


507, 
D133 
589, 
606, 
617, 
628, 
643, 
6525 
663, 
682, 
700 , 
716 , 
72h, 
731, 
700, 
749, 
(Oe; 
tpt 
766, 
767, 
773; 
770, 
172, 
774, 
756, 
727, 


415 
736 
731 
912 
657 
132 
Ae 
5h 
328 
710 
930 
754 
ike 
908 
605 
ele 
308 


320 


~POta= 


TABLE VII , continued 


265, 
267, 
270, 
282, 
290, 
2933 
297» 
304, 


yo 
2h5 
297 
ugh 
609 
183 
911 
472 
270 
412 
976 
193 
088 
457 
64h 
895 
490 


765 


109 
O41 
209 
210 
(fun 
655 
110 


O47 


NEGRO SCHOOL POPULATION 


TOTAL 


832, 839 
840, 981 


860, 
889, 
906 , 
921, 
941, 
9575 
969, 
995, 
013, 
031, 
O45, 
058, 
088, 
090, 
099, 
ti, 
105, 
130); 
121, 
118, 
125, 
127, 
102, 


067, 


328 
4O6 
174 
315 
483 
016 
623 
122 
906 
947 
230 
365 
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287 
798 
085 
241 
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674 
384 
574 
307 


yor .Te0 


_ We ean 
AGE VSL 


: shave a AN a 
CRAY ie <j dl OSes ati 


LY 88: Oe 
eh SRY ak re 
OLE. Bue , 
THe (eee 


van iy , y 
rae aN Le: : 
wi Fi 4 U 


‘ ‘ ; 
Hat fe 
Ve at a2 


5p 


TABLE VII, continued 


YEAR WHITE SCHOOL POPULATION NEGRO SCHOOL POPULATION TOTAL 
1945 717, 390 331, 218 1, 048, 608 
1946 723, 558 329, 941 1, 053, 999 
1947 733, 239 331, 808 1, 065, O47 
1948 7A hee hea 333, 640 1, 04734821 
1949 740, 531 330, 649 1, O71, 220 
1950 760, 062 okie ne 1, 095, 734 
1951 173, 003 345, 280 1, 118, 283 
1952 774, 719 337, 827 Te W546 
1953 7192, O43 339, 636 Tao eo 12 
Source: Figures from 1870 through 1899 are from Biennial Report of 


the Superintendent of Public Instruction to Governor Robert B. Glenn 
for the Scholastic Yoars 1904-1905 and 1905-1906 (Raleigh: &. M. 


from the Biennial Reports of the State Superintendent of Public 
Instruction for those years, Figures for 1953 furnished by 

the Division of Publications and Statistics, Department of Public 
Instruction, Raleigh, N. C. 
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TABLE VIII 
NORTH CAROLINA SCHOOL ENROLIMENT AND 
PER CENT OF THE. TOTAL ENROLIMENT BY RACES, 1870-1954 


YEAR TOTAL ENROLLMENT WHITE ENROLIMENT ©‘ NEGRO ENROLIMENT @ WHITE % NEGRO 


1870 41, 912 27, 942 13, 970 SORE, hein tise: 
1871 63, 363 hi, 274 22, 089 65.14 34 86 
1872 84, 814 54, 606 30, 208 64,38 35.62 
1873 106, 265 67, 938 Bish ws teu 63.93 36.07 
1874 eee hy ele, OL te 46, 446 63.63 36.37 
1875 149, 167 94, 602 54, 565 63,42 36.58 
1876 170, 618 107, 934 62, 684 63.26 36.74 
1877 192, 069 121, 266 70, 803 63.14 36.86 
1878 213, 520 134, 598 78, 922 63.04 36.96 
1879 234, 971 147, 930 87, O41 62.96 37.04 
1880 256, hee 161, 262 95, 160 62,39 Wiel 
1881 263, 366 166, 020 97, 346 63.04 36.96 
1882 270, 310 170,778 99, 532 63.18 36.82 
1883 277, 254 175, 536 101, 718 63.31 36.69 
1834 284, 198 180, 294 103, 904 63.44 36.56 
1885 291, 14e IBS Coe 106, 090 63.56 36.44 
1886 298, 086 189, 810 108, 276 63.68 36.32 
1887 305, 028 TONG oS 110, 462 63.79 36.21 
1888 aides (4 199, 326 112, 648 63.89 Bowe. 
1889 318, 918 204, 084 114, 834 63.99 36,01 
1890 go> soo. 208, 844 aby atop hy, 64.09 35.91 
1891 333, 321 214, 905 118, 416 64.47 Series 


1892 340, 781 220, 966 119, 815 64,84 35.16 
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TABLE VIII, continued 


Sibhic 


YEAR TOTAL ENROLLMENT WHITH ENROLIMENT NEGRO ENROLIMENT QWHITE 


1893 
1894 
1895 
1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 


348, 
359» 
363, 
370; 
378, 
385 , 
392, 
hog, 
428, 
4h, 
457 
467, 
47h , 
483, 
483, 
497, 
pels 
520, 
528, 
525; 
558, 
299; 
606, 
649, 
645, 


24) 
701 
161 
6e1 
081 
541 
999 
452 
560 
669 
659 
498 


956 


227, 
233) 
239; 
245, 
251, 
27 » 
263, 
278, 
293, 
311, 
315, 
320, 
32), 
330, 


027 
088 
149 
210 
271 
332 
Ba5 
4h7 
332 
217 
623 
bo 
290 
780 
962 
215 
71) 
121 
682 
234 
817 
728 
902 
437 
92h 


121, 214 
122, 613 
124, O12 
125, 411 
126, 810 
128, 209 
129, 606 
131, 005 
135, 228 
138, 452 
1h2, 036 
146, 899 
148, 821 
152, 400 
150, 965 
ily RAE 
160, 427 
160, 283 
160, 731 
152, 273 
168, 662 
189, 919 
187, 448 
199, 809 
198, 032 


65,19 
65.53 
65.85 
66.16 
66.46 
66575 
67.02 
68.00 
68,45 
69,21 
68,96 
68 .58 
68.61 
68.46 
68 ,80 
69.63 
69.22 
69.20 
69.58 
71.02 
69.80 
68 , 33 
69.09 
69,22 
69.34 


NEGRO 
34,81 
34.47 
34.15 
33,84 
33.54 
33.25 
32.98 
32,00 
31.55 
30.79 
31,04 
31.42 
31.39 
31.54 
31,20 
30.37 
30.78 
30.80 
30,42 
28,98 
30.20 
31.67 
30.91 
30.78 
30 .66 
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TABLE VIII, continued 


YEAR TOTAL ENROLLMENT WHITE ENROLLMENT NEGRO ENROLIMENT WHITE NEGRO 


1918 634, 250 446, 270 187, 980 70.36 29 .64 
1919 591, 487 413, 235 LG eos 69,86 30.14 
1920 691, 2h9 478, 189 213, 060 69.18 30,82 
1921 707, 762 492, 857 214, 905 69.64 30,36 
1922 753, 698 516, 952 236, 746 68.59 31.41 
1923 775, 495 532, 448 243, O47 68 .66 31.34 
1924 793, 046 54h, 1he 248, 904 68,61 31.39 
1925 809, 834 559, 396 250, 438 69,08 30,92 
1926 818, 739 564, 114 254, 625 68 .90 31.10 
1927 82h, 151 571, 056 253, 095 69529 FeO wl 
1928 848, 778 586, 697 262, 081 69.12 30.88 
Ve) 855, 882 595, 747 260, 135 69.61 30.39 
1930 866, 939 607, 34% 259, 595 70.06 29,94 
1931 842, 706 587, 157 255, 549 69.68 30.32 
1932 865, 681 599, 900 265, 781 69.30 30.70 
1933 892, 086 615, 667 276, 419 69.01 30.99 
1934 895, 525 614, 784 280, 741 68 65 31,35 
1935 892, 648 616, 314 276, 334 69.04 30.96 
1936 888, 775 6155571 279, 204 69.60 30.40 
1937 882, 006 613, 766 268, 2h0 69.59 30.41 
1938 881, 874 613, 587 268, 287 69.58 30 42 
1939 892, 543 620, 415 272, 128 69.51 30.49 
1940 890, 729 619, 767 270, 962 69.58 30.42 
1941 888, 148 616, 796 271, 352 Go hoe 30050 


1942 877, 913 609, 892 268, 021 69.47 30 .53 
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TABLE VIII, continued 


YEAR TOTAL ENROLIMENT WHITE ENROLLMENT NEGRO ENROLIMENT WHITE NEGRO 


1943 858, O47 505, LT 262, 630 69.39 30.61 
19hy 833, 615 576, 003 257, 612 69,10 30.90 
1945 812, 826 562, 621 250, 205 69,22 30.78 
1946 823, 119 570, 853 252, 266 69.35 30 .65 
1947 845, 691 588, 553 257, 138 69,59 30.41 
1948 855, 852 595, 812 260, Oho 69,62 30,38 
199 864, 154 602, 619 261, 535 69.74 30.26 
1950 893, 745 625, 167 268, 578 69.95 30,05 
1951 909, 777 636, 505 eis nea 69,96 30.04 
1952 914, 269 641, O81 eg iGhy alere: 70.12 29.88 
1953 929, 023 652, 622 276, 401 70,25 29.75 
1954(est.)950, 000 668, 000 282, 000 70.32 29 68 


Source: Figures for the years 1870-1906 were taken from the Biennial 
Report of the Superintendent of Public Instruction of North Carolina 


EES ES SNS CoS Genet | eee 


Figures for the years 1907-1952 are from the Biennial Reports of the 
State Superintendent of Public Instruction for those years. 

The figures for 1953 and 1954 are from manuscript material in the 
Division of Publications and Statistics, Department of Public 
Instruction, Raleigh, N.C, 
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TABLE IX 
LENGTH OF ANNUAL NORTH CAROLINA SCHOOL TERM IN DAYS, 1870-1954 


SCHOOL YEAR ENDING AVERAGE TERM IN WHITE SCHOOLS AVERAGE TERM IN NEGRO SCHOOLS 


1870 Figures not available Figures not available 
1880 50 hg 
1890 67 65 
1895 70 70 
1900 82 77 
1901 86 i 
1902 90 83 
1903 91 86 
1904 93 89 
1905 94 91 
1906 96 92 
1907 99 90 
1908 100 93 
1909 105 92 
1910 105 94 
1911 10 F <2 96.2 
1912 112.8 97.8 
1913 114.6 98.0 
1914 124.2 1148 
1915 125.6 113.5 
1916 127.0 114.6 
1917 125.8 113.6 
1918 125.4 112.9 


1919 113.8 105.6 
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TABLE IX , continued 


SCHOOL YRAR ENDING AVERAGE TERM IN WHITE SCHOOLS AVERAGE TERM IN NEGRO SCHOOLS 


1920 136.9 127.4 
1921 137.6 130,2 
1922 41,1 132.2 
1923 143.9 132.6 
1924 146 ,3 134.6 
1925 148 ,0 136.3 
1926 149,1 138 .3 
1927 151.0 136 ,8 
1928 153.4 137.6 
1929 150.0 139.9 
1930 159.6 141.0 
1931 160.4 141,6 
1932 160.0 142,9 
1933 158.3 141.7 
1934 160.2 Tye 
730 160.3 159 .0 
1936 161.4 160.6 
1937 163.3 162.8 
1938 163.8 163.4 
1939 164,2 164.0 
1940 164.4 164,2 
1941 164.7 164.4 
19h4e 164.7 164.5 
1943 165.3 165 .0 


1944 179.9 179.9 


fi 7 Bhs 5 
it Ppt. lal 


- 715 - 
TABLE IX, continued 


SCHOOL YEAR ENDING AVERAGE TERM IN WHITE SCHOOLS AVERAGE TERM IN NEGRO SCHOOLS 


1945 178.4 Up (ai, 
1946 179.9 179.9 
1947 179.9 179.9 
1948 179.9 179.9 
1949 179.9 179.9 
1950 179.9 179.9 
1951 179.9 179.9 
1952 179.9 179.9 
1953 179.9 179.9 
1954 179.9 179 9 


Sources: Figures from 1880 to 1952 are from the Biennial Reports 
of the State Superintendent of Public Instruction, Figures for 
1953 and 1954 were furnished by the Division of Pyblications and 
Statistics, Department of Public Instruction, Raleigh, N. C, 
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SCHOOL YEAR 


ENDING 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 


TABLE X 
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NORTH CAROLINA TEACHERS AND TEACHER-LOAD, 1900-1952 


iby, 


WHITE 
TEACHERS 


193 
050 


NEGRO 


TEACHERS 


ey 


567 
613 
625 
632 
659 
682 
685 
708 
om 
828 
794 
877 
898 
016 
173 
291 
455 
D19 
511 


WHITE TEACHER = 


LOAD * 
48,40 
48 48 
ho ,86 
49 09 
47,00 
46 44 
46,03 
4h 76 
4h 58 
4h 38 
42,76 
42,17 
41,39 
41.57 
4O 64 
39 58 
ho,51 
38.86 
38,05 


NEGRO TEACHER- 
LOAD * 


51,03 
Lalo 
52.74 
Daal 
eer») 
55.49 
56 «76 
D961) 
54.47 
96.73 
Jiao 
apse 
52.54 
2) 92 
59 85 
56.96 
57 83 
56,28 
53 D4 
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TABLE X., . continued 


SCHOOL YEAR WEITE NEGRO WHITE TEACHER- § NEGRO TRACHER- 
ENDING TEACHERS TRACHERS LOAD LOAD 
1919 eo.) 3, 388 35.38 52.61 
1920 ahah ole, 3, 884 36.87 54.86 
1921 ly, 165 4, 196 34.79 51,22 
1922 15, 198 4, 595 34,01 aah toys 
1923 1557005 icy al 33.99 49,90 
1924 16, 382 5 Loo 33.22 48.61 
1925 16, 986 23522 Bea73 46.77 
1926 Up teis: Pi aes, appa be, 45 64 
1927 ay gs. yeanl iy ten bet 32,12 43,52 
1928 Live? (3 Oy BS) 32.64 43,98 
1929 L{,° 979 6, 136 33.14 42,39 
1930 17, 489 ayy islets 34,73 4h 10 
1931 fe TSH 5, 92h 33.05 43,14 
1932 16, 348 6,°055 36.70 43,89 
1933 16, 489 6, 194 37.34 44 63 
1934 15, 979 6, 384 38.47 43,98 
1935 Ne be) 6, 497 38.14 42,53 
1936 162505 6, 639 37.48 4O 70 
1937 16, 791 Sy LO. 36.55 4,01 
1938 17, 006 6, 744 36,08 39.78 
1939 17, 284 6, 872 35.90 39.60 
1940 tigia ney 6, 996 SWS: 38.73 
1941 17, 629 7, O42 34.99 38.53 
1942 1 77nc0s thy AY 34,25 37.90 


SCHOOL YEAR WHITE 
ENDING TEACHERS 
1943 17, 772 
194 17, 445 
1945 17, 392 
1946 17, 362 
1947 ay Bene fo 
1948 18, 118 
1949 18, 992 
1950 19, 924 
1951 20, 560 
1952 2051-885 
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TABLE X, . continued 

NEGRO WHITE TEACHER - 

TEACHERS LOAD 
7, 205 33.50 
(oy ably 33.02 
7, ike See3p 
T, 134 32,88 
Typele5 32.93 
7, 098 32,89 
7, 274 31.73 
(rea eM: shh sts. 
7, 835 30.96 
8, 031 30.70 


* Based on annual school enrollment, 


Sources; 


QO THACHER - 
LOAD 


36.45 
36.19 
35.03 
35.36 
36.09 
36.64 
SOLER, 
35.49 
34,88 


34,02 


Biennial Reports of the North Carolina State Superintendent 
of Public Instruction, 1901-1952, 
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TABLE XI 


AVERAGE ANNUAL SALARY OF NORTH CAROLINA TEACHERS, 1905-1951 


SCHOOL YEAR ENDING WHITE NEGRO 
1905 $148 , 22 $105.10 
1906 150.93 107.28 
1907 166,94 114,32 
1908 176.73 113.12 
1909 182,93 113.52 
1910 193.65 118,33 
1911 199.93 118.73 
1912 219.45 119,60 
1913 251,93 127.37 
1914 271,36 153.97 
1915 285 .59 149 ,66 
1916 296,62 5 00 
1917 296 62 Miby eer} 
1918 322,90 163 ,86 
1919 353.41 197.08 
1920 DIO eLD 298 45 
1921 664,61 367.63 
1922 ReOWS 412,78 


1923 770.93 4oh ,O1 
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SCHOOL YEAR ENDING 


192k 
1925 
1926 
i927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1339 
1940 


1941 


19he 
1943 
1944 
1945 
1946 
1947 
1948 


TABLE XI , continued 


i; 
i, 


1, 


~ 90 - 


WHITE 
$799.70 
835,11 
853.23 
867.44 
899,18 
9eteet 
954,11 
9h4 68 
830.79 
803,40 
622,11 
620 .93 
765.38 
820 , 4h 
915.99 
933.80 
95731. 
974.10 
005.97 
086 .48 
292.30 
294 34 
506.37 
689,21 
987 38 


i; 
i; 
i, 
1, 


e; 


NEGRO 
$436.32 
455.51 
467.43 
467.75 
487 625 
510.07 
538.75 
356 «39 
495 432 
482,78 
407,30 
415.31 
520 .85 
310.59 
646 ,86 
671,20 
710.63 
770.11 
837.40 
961.90 
209.19 
304,46 
525.28 
729 33 
053.73 
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TABLE XI , continued 


SCHOOL YEAR ENDING 


1949 2, 
1950 za 
1991 ey 


Sources: Biennial Reports of the 
of Public Instruction, 1905-1951, 


WHITE NEGRO 
292.74 2, 378.60 
935.24 2, 628,69 
807.74 2, 910,26 


North Carolina State Superintendent 
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TABIE XII 


VALUE OF NORTH CAROLINA SCHOOL PROPERTY BY RACE AND PER CENT 


OF TOTAL ASSIGNED TO EACH RACE, 1900-1953 


SCHOOL YEAR WHITE SCHOOL NEGRO SCHOOL TOTAL PROPERTY 


ENDING PROPERTY PROPERTY 
1900 Pie Ly aGsoy COOLS 98 500 8000 
1901 887, 293 266, 018 
1902 ti, Weigh Mere! 303, 109 
1903 eae Too 313, 624 
1904 2509057 O11 376, O48 
1905 eye, 112 470, 806 
1906 3, 199, 595 525, 459 
1907 3, 637, 680 612, 749 
1908 Hy 202, 255 6395097 
1909 4, 791, 540 644, 2ho 
1910 2 disbig. sl 677, 448 
1911 5, 698, 944 809, 133 
1912 Ov PRO Gee. 789, 820 
1913 7, 230, 941 918, 881 
1914. OeeOoG mo Tle OP] arn7 
1915 Fee lO, Duds ol, 16350538 
1916 10, 205, 860 1,) 284, o20 
LOLT 11, 794, 369 1, 499, 028 
1918 Nbesy Wey Games ets eee 
1919 L426 205 (1,5.752; 594 
1920 21, 670, 514 2, 387, 324 
1921 25, 306,,075 ~ 2,896, 055 
1922 BL GBOL0, 1005 fey 1650, (465 
1923 43, 694, 110 5, 181, 220 


$ 


1, 


35, 
48, 


695, 250 
eh spel 
466, 770 
632, 349 
474, 059 
182, 918 
725, 054 
250, 429 
917, 312 
435, 789 
862, 969 
508, O77 
320, 4102 
149, 822 
078, 708 
43h, 117 
489, 882 
e935 559 1 
303, 503 
294, 859 
057, 838 
202, 133 
268, 970 
875, 330 


WHITE 


78.76 
76 93 
19.33 
80.79 
84,80 
85,21 
85.89 
85.58 
85.09 
63715 
88 , 45 
87.57 
89,21 
88 , 73 
88 .75 
88 ,85 
88 82 
88,72 
89,32 
89.2h 
90.08 
89.73 
89.63 
89.40 


NEGRO 


el, 2h 
23.07 
20.67 
alee 
ake py Se, 
14.79 
14,11 
14,42 
12,91 
Vale} 
sb inee 
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9.92 
10.27 
10,37 
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SCHOOL YEAR 


ENDING 
192k 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
legis 
1936 
1937 
1938 
1939 
1940 
19h1 
19he 
1943 
194k 
1945 
1946 
1947 
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TABLE XIX , continued 


WHITE SCHOOL 
PROPERTY 


$ 53, 
63, 


177; 
434, 
592, 
bud, 
772, 
954, 
946, 
920, 
359, 
946, 
910, 
290, 
823, 
7355 
792, 
823, 
72h, 
658, 
080 , 
475, 
368, 
660, 
457, 
308, 


239 
665 
O77 
Qky 
114 
ekg 
273 
973 
647 
385 
Did 
164 
361 
go4 
ae 
aps 
982 
kok 
026 
675 
608 
4O7 
ole: 
209 


NEGRO SCHOOL 
PROPERTY 


stay 


Ale i 


LT; 


580 , 
oils 
812, 
47, 
Lae 
902, 
475, 
009, 
7133; 
001, 
170, 
309, 
202, 
italy 
887, 
615, 
154, 
580 , 
2ak7, 
549, 
D27 » 
285, 
Boo 
609, 


770 
170 
550 
127 
251 
644 
oh4e 
398 
669 
331 
324 
808 
132 
814 
392 
423 
892 
743 
105 
029 
182 
060 
763 
610 


TOTAL 


PROPERTY 


$ 59, 
70, 
82, 
93; 

100, 
107, 
110, 
dale), 
Tide 
109, 
107, 
106, 
110, 
112, 
113; 
116, 
lake) 
121, 
12h, 
126, 
128, 
132, 
139, 
148, 


758, 
705, 
Loh, 


892, 


929, 
856, 
401, 
930, 
113, 
O47, 
080 , 
299; 
325 
857, 
679, 
439, 
879, 
239, 
327, 
02k, 
895, 
945, 
197; 
917; 


005 
835 
627 
671 
365 
893 
315 
371 
316 
716 
903 
972 
493 
718 
644 
016 
874 
237 
131 
704 
790 
297 
278 
819 


% WHITE 


88.99 
89,72 
89,31 
89.94 
89.94 
89.89 
89,61 
89.37 
89,42 
89 ,08 
88 .63 
88 45 
88 .67 
88.37 
87.78 
87.45 
87.25 
G7 19 
86.93 
86 .87 
86,40 
86,25 
86.17 
86,16 


0 NEGRO 


11,01 
10,28 
10,69 
10,06 
10.06 
10,11 
10.39 
10.63 
10.58 
10.92 
11.37 
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11,63 
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13,07 
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TABLE XII , continued 


SCHOOL YEAR WHITE SCHOOL NEGRO SCHOOL TOTAL PROPERTY % WHITE % NEGRO 

ENDING PROPERTY PROPERTY 

1948 $142, 868, 760 $23, 198, 447 $166, 067, 207 86,03 13.97 
1949 168, 059, 603 27, 789, 180 195, 848, 783 85,81 14.19 
1950 I9Os (91, LOOMS 2) Lee OOQum os 1 eed me COGmL OD 19 ei CL Od 
1951 Zawya ie Moat iby alter \ ash ste ublain ekg ys 16.53 
1952 atiry Paty etal Mes, icleMlyy Olek “olen, WMT. Webi) | Ms alegey. 18,08 
1953 316, 487, 762 77, 408, 825 393, 896, 587 80.35 19.65 
ER ie en eee nea ore or ee ee ee OE Pec 


sources: Biennial Reports of the North Carolina State Superintendent 
of Public Instruction, 1901-1952, The figures for 1953 were furnished 
by the Division of Publications and Statistics, Department of Public 
Instruction, Raleigh, N, Cc. 
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EXPENDITURES FOR CURRENT OPERATIONS OF PUBLIC SCHOOLS 
IN NORTH CAROLINA, 1929-1952 
(All funds--state-county-local) 


SCHOOL YEAR ENDING 


1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
19h0 
1941 
19he 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 


WHITE * 


$23, 
2h, 
oh, 
20, 
19, 
15) 
15, 
19, 
20, 
oh, 
ol, 
25, 
26, 
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35, 
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ho, 
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ee 
85, 
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O44, 
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alg, 
6h9, 
389, 
705, 
528, 
932; 
734, 
730, 
438, 
619, 
616, 
378, 
084, 
269, 
059 , 
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TABLE XIII 


740 
ah 
723 
881 
805 
Ne, 
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939 
978 
209 
2h8 
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317 
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NEGRO 


$ 4, 
4, 


12 
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086, 
161, 
290, 
820, 
833, 
51, 
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900, 
908 , 
105, 
516 , 
263, 
gh9, 
164, 
211, 
468, 
354, 
796 ; 
171, 
368, 
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192 
206 
870 
736 
510 
985 
151 
905 
138 
487 
710 
116 
362 
807 
999 
913 
237 
138 
490 
060 
ahh 
193 


WHITE 
85.4 
85.5 
85.0 
84.1 
83.7 
82,2 
82,1 
81,2 
80.8 
80.5 
80,2 
19.7 
78.8 
78.3 
17.0 
76.0 
73.2 
74.8 
(enya 
(Gol 
199 
T91 


NEGRO 
14.6 
14,5 
1550 
15.9 
16.3 
17.8 
17.9 
18.8 
19.2 
19.5 
19.8 
20.3 
21,2 
ore 
23.0 
2h 0 
24,8 
25.2 
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ah 45 
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TABLE XIII ,continued 


SCHOOL YEAR ENDING WHITE * NEGRO % WHITE %_ NEGRO 
1951 $92, 734, 788 $32, 299, 230 Th .2 25,8 
1952 101, 757, 966 36, 984, 592 7343 26.7 


* Includes expenditures for Indian schools, 


Sources: Biennial Reports of the North Carolina State Superintendent 
of Public Instruction, 1929-1945, Figures for 1946 through 1952 were 
furnished by the Division of Research, Department of Public Instruc- 
tion, Raleigh, N. Cc, 
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TABLE ..XIV 
NORTH CAROLINA STATE AID TO PUBLIC SCHOOL EDUCATION 


(Disbursements), 1900-1954 
(Not Including Cost of State Administration) 


SCHOOL YEAR ENDING ANNUAL TOTAL 
1900 $ 100, 000.00 
1901 100, 000,00 
1902 185, 298,89 
1903 202, 318,61 
1904 196, 229,55 
1905 203, 751.00 
1906 198, 978.95 
1907 196, 250.00 
1908 248, 750.00 
1909 241, 250,00 
1910 277, 550,00 
1911 2716200 .00 
19le 303, 7350.00 
1913 300, 235.00 
1914 732, 465.72 
1915 7535 380.45 
1916 799, 940.45 
1917 783, 211.34 
1918 834, 221,09 
1919 888, 481.40 
1920 3, 409, 252.77 
1921 4, 700, 155.79 
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TABLE xtTy , continued 


SCHOOL YEAR ENDING ANNUAL TOTAL 
1923 $1, 149, 582,47 
1924 as, 6805, 613550 
L925 0) (025, Dosis 
1926 1, 848, 004.55 
1927 1, 864, 504.34 
1928 3, 544, 610.29 
1929 3, 577, 260.81 
1930 6, 433, 136.60 
1931 6, 525, 014.97 
1932 16, 830, 140,09 
1933 17, 421, 181.43 
1934 15, 682, 746.74 
1935 16, 736, 871.46 
1936 20, 317, 091.13 
1937 21, 609, 883.68 
1938 25, 799, 559.74 
ee 25, 439, 948,60 
1940 26, 378, O40.46 
1941 27, 818, 959.45 
1942 28, 998, 324,00 
1943 31, 234, 704,00 
194 38, 569, 351.00 
1945 39, 922, 928.00 
1946 47, 158, 449,00 


1947 54, 788, 381.00 
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TABLE XIV, continued 


SCHOOL YEAR ENDING ANNUAL TOTAL 
1948 $ 62, 655, 102,00 
1949 73, 672, 077.00 
1950 87, 126, 298,00 
1951 95, 413, 959.00 
1952 109, 402, 843,00 
*1953 app. 107,601,1011.00 
*1954 app. ue pie is ahtas, 


* Appropriation for this yea 


Sources: Biennial Reports of the North Caro 
of Public Instruction, 1901-1952, The figur 
appropriations and not disbursements and wer 
Division of Publications and Statistics, Sta 
Public Instruction, Raleigh, N. C, 
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TABLE X¥ 


FINANCIAL ABILITY AND EDUCATIONAL EFFORT OF THE STATES 
BY PER CENT OF INCOME SPENT ON SCHOOLS, 1950 


AMOUNT SPENT 
PER CAPITA TOTAL INCOME ON SCHOOLS © PER CENT OF 
INCOME 1950 1950 INCOME 
2950. millions of millions of SPENT ON 
meen eee | are = tty «| ecm 
Arizona $1, 233 $75,951) $ 41.5 1 5% 
New Mexico iL, nl33 775 33.5 4.3 
Louisiana 1, 049 2, 848 112,8 4,0 
Oregon VW 5LT 2a Sal 93.3 4,0 
North Carolina 9h9 3, 859 151e3 3.9 
Utah nrg 24/6) 880 33.6 3,8 
Oklahoma L077 2, 406 87.6 3.6 
Idaho 1, 260 The 26 3 30 
Arkansas 821 1 O78 54.4 3.4 
South Carolina By eos 59.0 3.3 
Tennessee 976 3, 203 104.4 3.3 
California tly fe 6) 18, 621 623.4 3.3 
Montana ae iaisss: 928 30,8 3.3 
West Virginia 1, 050 eas) 69.7 3e3 
Wyoming 1, 514 439 14,7 343 
Colorado 1, 384 1, 840 599 3%e 
North Dakota Lee73 788 a4 .9 3.2 
South Dakota 1, 275 835 27,1 3.2 
Alabama 847 cays oN 79 0 3.1 
Texas 1, 273 9, 853 303.0 Bye- 
Iowa 1, 413 ori ie, 114.2 shal 


Minnesota 1, 343 3, 995 Joe 3.0 


ml Le 
TABLE XV , continued 


AMOUNT SPENT 
PER CAPITA TOTAL INCOME ON SCHOOLS PER CENT OF 

INCOME 1920 1930 INCOME 

1950 millions of millions of SPENT _ON 
Sumy (aia) gts GI Gece 
Washington $1, 627 Sua Eo TS $ 112,8 2.9 
Florida eeeoL 3, 387 95,0 2.8 
Virginia Dea? ayPDOL 100,2 2,8 
Kansas 1, 349 2577 72,4 2,8 
Mississippi 703 1, 75e7 ho 8 2u1 
Maryland OT 3, 420 93.2 ae7 
Michigan 1, 596 lo, 2he 274 5 2.7 
Indiana 1, 459 py 158) 158.2 Aett 
Georgia 967 3, 336 88.9 2.6 
Nevada 1 ce 303 8,8 2.6 
Vermont iG2 438 Le 2.6 
New Hampshire 1, 310 682 16.8 2.5 
New Jersey 1, 708 fe eae 198.0 aug 
Kentucky 913 2E tetas 64.5 2.4 
Maine ee 7 thy faleyny oe 2.4 
Nebraska 1, 474 1, 964 47,2 2.4 
Wisconsin 1, 442 4, 962 1ei> 2.4 
Connecticut 1, 789 3, 598 83,4 2.3 
Tllinois ea io7 15, 400 358,2 Pie 
Ohio Leeool 12511020 291.1 2.3 
New York 1, 872 28, 381 610.7 2.2 


Pennsylvania UWE Y | 16, 184 348.1 eae 
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INCOME 
1950 


STATE (dollars) 


Delaware $1, 956 
Missouri 1, 396 
Massachusetts 1, 602 


Rhode Island thy tale 


Source: Table in Harry Ashmore , The 
The University of North Carolina Pre 


TABLE XV, continued 


TOTAL INCOME 


millions of 
dollars 
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1950 
millions of 
dollars 
$ 13,1 
wie .5 
144 ,8 


21.5 


sa, 1954), 144-105, 
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PART II | | : 


THE TEXT OF THE COURT'S DECISION 


IY THAT 
WOTErOEd e'TAUOO GAT 1 Teen AHN 


2 


BROWN v. BOARD OF EDUCATION OF TOPEKA, 74 S.CT. 686 (1951) 


[Opinion of the Supreme Court of the United States on the Seventeenth of May,1954 


WARREN, C. J.: These cases come to us from the States of Kansas, South 
Carolina, Virginia, and pelavar es They are premised on different facts and 
different local conditions, but a common legal question justifies their con- 
sideration together in this consolidated ete 

In each of the cases, minors of the Negro race, through their legal repre- 
sentatives, seek the aid of the courts in obtaining admission to the public 
schools of their community on a non-segregated basis. In each instence, they 
had been denied admission to schools attended by white children under laws re- 
quiring or permitting segregation according to race. This segregation was 
alleged to deprive the plaintiffs of the equal protection of the laws under the 
Fourteenth Amendment. In each of the cases other than the Delaware case, a 
three-judge federal district court denied relief to the plaintiffs on the so- 
called "separate but equal" doctrine announced by this Court in Plessy v. Fer- 
guson, 163 U.S. 537. Under that doctrine, equality of treatment is accorded 
when the races are provided substantially equal facilities, even though these 
facilities be separate. In the Delavare case, the Supreme Court of Delaware 


adhered to that doctrine, but ordered that the plaintiffs be admitted to the 


white schools because of their superiority to the Negro schools. 


Footnotes are by the editors unless prefaced by the notation "(Footnote 
by the Court)." 

In a footnote at this point the Court summarized each of the four cases, 
Brown v. Board of Education, Briggs v. Elliott, Davis v. County School Board, 
and Gebhart v. Belton, which are summarized in this book at pp. 100, 94, Sy, and 
101, respectively. 
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The plaintiffs contend that segregated public schools are not "equal" and 
cannot be made "equal," and that hence they are deprived of the cht protection 
of the laws... . Because of the obvious importance of the question presented, 
the Court took jurisdiction. Argument was heard in the 1952 Term, and reargument 
was heard this Term on certain questions propounded by the Court. 

Reargument was largely devoted to the circumstances surrounding the adoption 
of the Fourteenth Amendment in 1863, It covered exhaustively consideration of 
the Amendment in Congress, ratification by the states, then existing practices 
in racial segregation, and the views of proponents and opponents of the Amend- 
ment. This discussion and our own investigation convince us that, although 
these sources cast some light, it is not enough to resolve the problem with which 
we are faced. At best, they are inconclusive. The most avid proponents of the 
post-War Amendments undoubtedly intended them to remove all legal distinctions 
among "all persons born or naturalized in the United States." Their opponents, 
just as certainly, were antagonistic to both the letter and the spirit of the 
Amendments and wished them to have the most limited effect. What others in 
Congress and the state legislatures had in mind cannot be determined with any 
degree of certainty, 

An additional reason for the inconclusive nature of the Amendment's history, 
with respect to segregated schools, is the status of public education at that 


2 
time, In the South, the movement toward free common schools, supported by 


(Footnote by the Court). For a general study of the development of publi: 
education prior to the Amendment, see Butts and Cremin, A History of Education 
in American Culture (1953), Pts. I, II; Cubberley, Public Education in the United 
States (1934 ed.), cc. II-XII. School practices current at the time of the adop- 
tion of the Fourteenth Amendment are described in Butts and Cremin, supra, at 
269-275; Cubberley, supra, at 288-339, 408-431; Knight, Public Education in the 
South (1922), cc. VIII, IX. See also H. EX. Doc, No. 315, Gist Cong., Od Sess. 
(1571). Although the demand for free public schools followed substantially the 
same pattern in both the North and the South, the development in the South did 
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general taxation, had not yet taken hold. Education of white children was 
largely in the hands of private groups. Education of Negroes was almost non- 
existent, and practically all of the race were illiterate. In fact, any educa- 
tion of Negroes was forbidden by law in some states. Today, in contrast, 
many Negroes have achieved outstanding success in the arts and sciences as well 
as in the business and professional world. It is true that public education had 
already advanced further in the North, but the effect of the Amendment on 
Northern States was generally ignored in the congressional debates. Even in 
the North, the conditions of public education did not approximate those existing 
today. The curriculum was usually rudimentary; ungraded schools were common in 
rural areas; the school term was but three months a year in many states; and 
compulsory school attendance was virtually unknown. As a consequence, it is 
not surprising that there should be so little in the history of the Fourteenth 
Amendment relating to its intended effect on public education. 

In the first cases in this Court construing the Fourteenth Amendment, 
decided shortly after its adoption, the Court interpreted it as proscribing all 
state-imposed discriminations against the Negro race. The doctrine of "separate 


but equal" did not make its appearance in this Court until 1896 in the case of 


not begin to gain momentum until about 1850, some twenty years after that in 
the North. The reasons for the somewhat slower development in the South (e.g., 
the rural character of the South and the different regional attitudes toward 
state assistance) are well explained in Cubberley, supra, at 408-423. In the 
country as a whole, but particularly in the South, the War virtually stopped all 
progress in public education. Id., at 427-428. The low status of Negro educa- 
tion in all sections of the country, both before and immediately after the War, 
is described in Beale, A History of Freedom of Teaching in American Schools 
(1941), 112-132, 175-195. Compulsory school attendance laws were not generally 
adopted until after the ratification of the Fourteenth Amendment, and it was not 
until 1918 that such laws were in force in all the states. Cubberley, supra, 


at 563-565. 
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Plessy v. Ferguson, supra, involving not education but trenacontati cow Ameri- 
San courts have since labored with the doctrine for over half a century. In 
this Court, there have been six cases involving the "separate but equal" doctrine 
in the field of public education. In Cumming v. County Board of Education, 175 
U.S. 528, and Gong Lum v. Rice, 275 U.S. 78, the validity of the doctrine itself 
was not challenged, In more recent cases, all on the graduate school level, in- 
equality was found in that specific benefits enjoyed by white students were 
denied to Negro students of the same educational qualifications. Missouri ex 
rel. Gaines v. Canada, 305 U.S. 337; Sipuel v. Oklahoma, 332 U.S. 631; Sweatt 

v. Painter, 339 U.S. 629; McLaurin v. Oklahoma State Regents, 339 U.S. 637. In 
none of these cases was it necessary to reexamine the doctrine to grant relief 
to the Negro plaintiff. And in Sweatt v. Painter, supra, the Court expressly 
reserved decision on the question whether Plessy v. Ferguson should be held in- 
applicable to public education. 

In the instant cases, that question is directly presented. Here, unlike 
Sweatt v. Painter, there are findings below that the Negro and white schools 
involved have been equalized, or are being equalized, with respect to buildings, 
curricula, qualifications and salaries of teachers, and other "tangible" factors. 
Our decision, therefore, cannot turn on merely a comparison of these tangible 
factors in the Negro and white schools involved in each of the cases. We must 


look instead to the effect of segregation itself on public education, 


(Footnote by the Court). The doctrine apparently originated in Roberts 
v. City of Boston, 59 Mass. 198, 206 (1849), upholding school segregation against 
attack as being Violative of a state constitutional guarantee of equality. Segre- 
gation in Boston public schools was eliminated in 1855. Mass. Acts 1855, c. 256, 
But elsewhere in the North segregation in public education has persisted until 
recent years. It is apparent that such segregation has long been a nationwide 
problem, not merely one of sectional concern, 
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In approaching this problem, we cannot turn the clock back to 1868 when 
the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. 
We must consider public education in the light of its full development and its 
present place in American life throughout the Nation. Only in this way can it 
be determined if segregation in public schools deprives these plaintiffs of the 
equal protection of the laws. 

Today, education is perhaps the most important function of state and local 
governments. Compulsory school attendance laws and the great expenditures for 
education both demonstrate our recognition of the importance of education to our 
democratic society. It is required in the performance of our most basic public 
responsibilities, even service in the armed forces. It is the very foundation 
of good citizenship. Today it is a principal instrument in awakening the child 
to cultural values, in preparing him for later professional training, and in 
helping him to adjust normally to his environment. In these days, it is doubtful 
that any child may reasonably be expected to succeed in life if he is denied the 
opportunity of an education. Such an opportunity, where the state has undertaken 
to provide it, is a right which must be made available to all on equal terms. 

We come then to the question presented: Does segregation of children in 
public schools solely on the basis of race, even though the physical facilities 
and other "tangible" factors may be equal, deprive the children of the minority 
group of equal educational opportunities? We believe that it does. 

In Sweatt v. Painter, supra, in finding that a segregated law school for 
Negroes could not provide them equal educational opportunities, this Court relied 
in large part on "those qualities which are incapable of objective measurement 
but which make for greatness in a law school." McLaurin v. Oklahoma State Regent: 


supra, the Court, in requiring that a Negro admitted to a white graduate school 


oud CX ws ss ob sa te ir cade a 
nord kw enw goaup4o% “¥ Negels ngdw deGL ot m9Ve tO porn 
ati bas inemgoleveh Ilut att to Sqptl edt at no tssoubs otidig, aniiend 
dF geo vow eltit at yg .notvell edt Juodguouds etl uso fvemh ak soaig ta 
edt to Rye ioatate: eesdd sevixgeh aloodos oiidug nt no Magers S.2 

| awa odd te nok orc 

fgaol base tadea to aoltoayt tastxogat teonm oft ‘aqed1ag ak noltsoubs <YeRo 
tot seyudtPneqxe Jes1g sat bas ewel sonebnadts foosos ytoelugmod otae 

mo ot ggiveosbo to sonatioqut sit to colt tngoaes "tyO atayacomab dtod ao 

sildug oiosd yeon,1two to sodas: “io T19q Te tk bottupet ek. ed “yoetooe on 

nolvsbavot yoy adt ai te 10% bows odd ak Sotvioe u9¥9 aokihltd tan 

bi ido edd satnovswa at tasnitedt lagtontag 8 at tt ‘Nsbot se2dnaositio 8 

| At bas ,guintetd isiolaastorg totgl “ot mite palseqouy uk ,asulav Ip" 

Lvttquob ef tr ‘Geapvenedt ae samndortkvas zid oF ViLemron dautbe or mich 3 

edt boineb at od tl stil at besooua ‘ot betoeqxe od ‘eidenoanex yen ahi 

Asleixebat aed state edt sishw yt inutuogqo ge Sone snotdeowbo qe to wih 

vanrret Laupe go fia ot aidaliavs = ebam ad $ aste Ho taiw Spt 8 at FE 

nE sorbSte a ‘to aged sgo'tgos 390d ‘botneaesg ao tteeup iad ae moat er 

aeisiftost Lsoteydd edt dquodt aeys pte to aboad eis ao vdeloa « 

| YW bon im out to noubl ido add evitgeb Laiige og + aa proton “gidigasy" 

.2006 +i todd oval ied 9\ toi? wbsogyo Sanotieoubo Pe 

w9% Loodss wel betsgetaca a tedt goto ni See sata BT .vo | rsowe 3 | 

belies tivod aldd .aekeLaudsogyo fenoiteoubs Leupe moi sbivoy oa. bi ; ar ue 38 
tnomoweson svisosido. to efdeqsoni ota ote asi ghiaup pods” me ie £ 
taonon ot eé pmo cis Li0 Vv pisue ton " foodoa wos a ab 2 Yor yen wie pine: 


came a ; eae 
ih ‘ae sey W 


‘ie Ped 2 oe , 
; a” 

1 La ¥ ¢ F a : 
rf ah ‘ ! "ee ee nw Fok saat 


foodva otavinry ot tity of badd ibe onset p tant, walt 


- 98 - 


be treated like all other students, again resorted to intangible considerations: 
", . « his ability to study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession." Such considerations 
apply with added force to children in grade and high schools. To separate them 
from others of similar age and qualifications solely because of their race 
generates a feeling of inferiority as to their status in the community that 
may affect their hearts and minds in a way unlikely ever to be undone. The 
effect of this separation on their educational opportunities was well stated 
by a finding in the Kansas case by a court which nevertheless felt compelled to 
rule against the Negro plaintiffs; 
"Segregation of white and colored children in public schools has 

a detrimental effect upon the colored children. The impact is greater 

when it has the sanction of the law; for the policy of separating the 

races is usually interpreted as denoting the inferiority of the Negro 

group. A sense of inferiority affects the motivation of a child to 

learn. Segregation with the sanction of law, therefore, has a tendency 

to retard the educational and mental development of Negro children and 

to deprive them of some of the benefits they would receive in a racially 

integrated school system." 
Whatever may have been the extent of psychological knowledge at the time of 

u 

Plessy v. Ferguson, this finding is amply supported by modern authority. Any 
language in Plessy v- Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the doctrine of "separate 


but equal" has no place. Separate educational facilities are inherently unequal. 


(Footnote by the Court). K. B. Clark, Effect of Prejudice and Discrim- 
ination on Personality Development (Midcentury White House Conference on Childre: 
and Youth, 1950); Witmer and Kotinsky, Personality in the Making (1952), ce. VI3 
Deutscher and Chein, The Psychological Effects of Enforced Segregation: A Sure 
vey of Social Science Opinion, 20 Je Psychol. 259 (1945); Chein, What are the 
Psychological Effects of Segregation Under Conditions of Equal Facilities?, 3 
int. J. Opinion and Attitude Res. 2-9 (1949); Brameld, Education Costs, in 


Discrimination and National Welfare (McIver, ed., 1949), GE-45; Frazier, The 
Negro in the United States (1949), 674-681. And see generally Myrdal, An 
American Dilemma (1944). 
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Therefore, we hold that the plaintiffs and others Similarly situated for whom 
the actions have been brought are, by reason of the segregation complained Or; 
deprived of the equal protection of the laws guaranteed by the Fourteenth Amend- 
ment. This disposition makes unnecessary any discussion whether such segrega- 
tion also violates the Due Process Clause of the Fourteenth Amendment. 

Because these are class actions, because of the wide applicability of this 
decision, and because of the great variety of local conditions, the formulation 
of decrees in these cases presents problems of considerable complexity, On 
reargument, the consideration of appropriate relief was necessarily subordinated 
to the primary question -- the constitutionality of segregation in public educa- 
tion. We have now announced that such segregation is a denial of the equal pro-~ 
tection of the laws. In order that we may have the full assistance of the parties 
in formulating decrees, the cases will be restored to the docket, and the parties 
are requested to present further argument on Questions 4 and 5 previously pro- 
pounded by the Court for the reargument this i pebatg The Attorney General of the 


United States is again invited to participate. The Attorneys General of the 


(Footnote by the Court). "4, Assuming it is decided that segregation in 
public schools violates the Fourteenth Amendment 

"(a) would a decree necessarily follow providing that, within the limits 
set by normal geographic school districting, Negro children should forthwith be 
admitted to schools of their choice, or 

"(b) may this Court, in the exercise of its equity powers, permit an 
effective fradual adjustment to be brought about from existing segregated systems 
to a system not based on color distinctions? 

"3+ On the assumption on which questions 4 (a) and (b) are based, and 
assuming further that this Court will exercise its equity powers to the end dew 
scribed in question 4 (b), 

¢83 should this Court formulate detailed decrees in these cases; 

"(b) if so, what specific issues should the decrees reach; 

"(e) should this Court appoint a special master to hear evidence with a 
view to recommending specific terms for such decrees; 

"(d) should this Court remand to the courts of first instance with direc- 
tions to frame decrees in these cases, and if so, what general directions should 
the decrees of this Court include and what procedures should the courts of first 
instance follow in arriving at the specific terms of more detailed decrees?" 
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states requiring or permitting segregation in public education will also be 
permitted to appear as amici curiae upon request to do so by September 15, 1954, 


and submission of briefs by October 1, 195k, 


BOLLING v. SHARPE, 74S. CT. 693 (1954) 


[Opinion of the Supreme Court of the United States on the Seventeenth of May , 1954] 


WARREN, C. J.: This case challenges the validity of segregation in the pub- 
lic schools of the District of Columbia, The petitioners, minors of the Negro 
race, allege that such segregation deprives them of due process of law under the 
Fifth Amendment. They were refused admission to a public school attended by 
white children solely because of their race. They sought the aid of the District 
Court for the District of Columbia in obtaining admission, That court dismissed 
their complaint. We granted a writ of certiorari before judgment in the Court 
of Appeals because of the importance of the constitutional question presented. 

We have this day held that the Equal Protection Clause of the Fourteenth 
Amendment prohibits the states from maintaining racially segregated public 
schools. The legal problem in the District of Columbia is somewhat different, 
however. The Fifth Amendment, which is applicable in the District of Columbia, 
does not contain an equal protection clause as does the Fourteenth Amendment 
which applies only to the states. But the concepts of equal protection and due 
process, both stemming from out American ideal of fairness, are not mutually 
exclusive. The “equal protection of the laws" is a more explicit safeguard of 
prohibited unfairness than "due process of law," and, therefore, we do not imply 
that the two are always interchangeable phrases. But, as this Court has recognize: 


discrimination may be so unjustifiable as to be violative of due process. 
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Classifications based solely upon race must be scrutinized with particular 
care, since they are contrary to our traditions and hence constitutionally sus- 
pect. As long ago as 1896, this Court declared the principle "that the Consti- 
tution of the United States, in its present form, forbids, so far as civil and 
political rights are concerned, discrimination by the General Government, or by 
the States, against any citizen because of his race." And in Buchanan v. Warley, 
2h5 U.S. 60, the Court held that a statute which limited the right of a property 
owner to. convey his property to a person of another race was, as an unreasonable 
discrimination, a denial of due process of law. 

Although the Court has not assumed to define "liberty" with any great pre- 
cision, that term is not confined to mere freedom from bodily restraint. Liberty 
under law extends to the full range of conduct which the individual is free to 
pursue, and it cannot be restricted except for a proper governmental objective. 
Segregation in public education is not reasonably related to any proper govern- 
mental objective, and thus it imposes on Negro children of the District of Colum- 
bia a burden that constitutes an arbitrary deprivation of their liberty in viola- 
tion of the Due Process Clause. 

In view of our decision that the Constitution prohibits the states from 
maintaining racially segregated public schools, it would be unthinkable that the 
same Constitution would impose a lesser duty on the Federal Government. We hold 
that racial segregation in the public schools of the District of Columbia is a 
denial of the due process of law guaranteed by the Fifth Amendment to the Consti- 
tution. 

For the reasons set out in Brown v. Board of Education, this case will be 
restored to the docket for reargument on Questions 4 and 5 previously propounéed 


by the Court. 
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PART III 


AN ANALYSIS OF THE LEGAL ASPECTS 
OF THE SCHOOL SEGREGATION DECISION AND 
ALTERNATIVES OPEN TO NORTH CAROLINA IN THE LIGHT OF THAT DECISION 


By James C. N. Paul 
Assistant Director of the Institute of Government 
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CHAPTER I 


THE DECISION 


Beginning in 1950, and spreading into the early part of 1951, four separate 
lawsuits were commenced in four different parts of the country. In South Caro- 
lina, then in Kansas, then in Virginia, then in Delaware hundreds of Negro parents 
joined. together to sue local school authorities. 

The suits were designed to test the constitutionality of state laws requiring 
segregation. All of these plaintiffs asserted the same claim, The 14th Amendment 
provides that "no state . . . shall deny to any person within its jurisdiction the 
equal protection of the laws." Segregation, they said, was not "equal protec- 
tion," The defendants answered that segregation was "equal protection" so long 
as the "separate" school facilities were "equal" in every material aspect. ‘They 
cited language of the opinion of the Supreme Court in the case of Plessy v. 

Per eacthe words written in 1896 to the effect that "separate but equal schools" 
constituted "equal protection." They pointed out that this doctrine had never 
been repudiated by the Court, even though the occasion for repudiation had often 
presented itself. But the plaintiffs insisted that the Court, in recent deci- 
sions,” had left the Plessy doctrine quite open to doubt, 

So the issue was locked. Hearings were held; extensive evidence was taken, 
In some of the trial courts orders were entered requiring certain improvements in 
the physical facilities of the Negro schools involved in the suits. In two of 
these courts, findings were made that segregation by itself -- no matter how equal 
the separate facilities -- had impaired the educational opportunities of the Negro 


plaintiffs. But in none was the central claim of the plaintiffs -- the contention 


ui 
2 163 U.S, 537. 
Sweatt v. Painter, 339 U.S. 629 (1949); McLaurin v. Oklahoma Regents, 339 


U.S. 637 (1949). 
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that segregation in and of itself was illegal -~ accepted. Since the "separate 
but equal” doctrine which had grown from the Plessy case had never been over-~ 
ruled by the highest court in the land, all of the lower courts considered them- 
selves obliged to administer the law as they found it. They refused to invali- 
date the state laws requiring Seer enact oraa 

This may have been expected. These were test cases. The plaintiffs had 
obviously been fully prepared to carry them to the Supreme Court and force con- 
clusive answer to their claim. They did. 

Review was sought. The plaintiffs' appeal in the Kansas case was the first 
to reach the Court, followed soon by the appeal in the South Carolina case. 
These appeal papers -~ terse statements setting out the grounds upon uhich review 
was sought, and thick, closely printed records of all that had transpired in the 
lower courts -- were garbed in the dull covers which traditionally encase such 
legal materials; but their content belied their uninteresting appearance. No 
doubt the Court was aware of this. A series of preliminary Sse iain deferred the 
issue over the term of the Court which lasted from the fall of 1951 into the 
spring of 1952, And by the beginning of the next term, in the fall of 1952, the 
Virginia and Delaware cases had reached the Supreme Court. Still later a fifth 
case -= a suit involving the constitutionality of segregation in Washington, 

D. C. «= was added to the list. 

All five cases were set for oral argument together in December, 1952. The 
hearing lasted three days; attorneys for the Negro plaintiffs and for all five 
states presented detailed oral arguments buttressed by briefs running into hun- 
dreds of pages. No one who heard the arguments, observed the solemnity in the 


courtroom and listened to the troubled, pointed questions asked by the Justices, 


- Citations to these decisions are as follows: The South Carolina case, 
Briggs v. Elliott, 98 F. Supp. 529; the Kansas case, Brown v. Board of Education, 
95 F. Supp. 7973 the Virginia case, Davis v. County School Board, 103 F. Supp. 
337; the Delaware case, Gebhart v. Belton, 87 A. ed ‘ 

4 See Briggs v. Elliott, 342 0.5, 350 (1952). 
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could fail to grasp the exceeding care and vigilance with which the Court 
approached the issues at stake. And the Court kept the case under deliberation 
until June of 1953 when it entered an order requiring further argument on cer-~ 
tain specific questions. Matters to be discussed at the next hearing included: 
the historical origins of the Fourteenth Amendment; its original purpose with 
regard to schools; the power of the Court to adjudicate the constitutionality 
of segregated schools; and the procedure which the Court should follow in the 
event that segregation was found to be unconstitutional. The Court asked the 
Attorney General of the United States to participate in this second areca ee 

In the fall of 1953 came the second hearing; again three days were consumed 
in debating the issues. Voluminous briefs were filed; lawyers representing 
nearly every southern state contributed to the case for Virginia or South Caro- 
lina. Again the issue lay with the Court. 

On May 17, 1954, came the answer. 

A unanimous opinion, written and read by Chief Justice Warren declared the 
decision. The opinion, covering all five cases, was styled Brown v. Topeka Board 
of mtetics because the Brown case had been the first to reach the Court and 
it led the list. This opinion stated, in part: 

« « « Does segregation of children in public schools solely on the 

basis of race, even though the physical facilities and otner "tangible" 

factors may be equal, deprive the chiidren of the minority group of 

equal educational opportunities? We believe that it does. 

» « » To separate them from others of similar age and qualifications 

solely because of their rece gensrates a feeling cf inferiority as to 


their status in the community that may affect their hearts and minds 
in a way unlikely ever to be undone, 


? See 345 U.S. 972. 
6 It is reported in 74 S.Ct. 68. 
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» « « We conclude that in the field of public education the doctrine of 

"separate but equal" has no place, Separate educational facilities 

are inherently unequal. Therefore, we hold that the plaintiffs and 

others similarly situated for whom the actions have been brought are, 

by reason of the segregation complained of, deprived of the equal pro- 

tection of the laws guaranteed by the Fourteenth Amendment, 

The decision (hereafter called the Brown decision) was prospective in its 
effect; it stated a proposition of constitutional law, but it deliberately 
failed to state how and when this proposition is to be enforced. The question 
of “how" and "when" was set down for further argument. All states affected 
by the decision may appear at this argument. 

There can be no question but that North Carolina has been directly affected. 
The Brown decision encompasses all schools, and it declares that laws requiring 
segregation of the races are no longer enforceable, Wrote Chief Justice Warren: 
"We have this day held that the Equal Protection Clause of the Fourteenth Amend- 
ment prohibits the states from maintaining racially segregated schools." 

Thus the Brown decision applies to North Carolina's public schools. But, 
for the present, the status quo remains; the State would seem to be entitled, 
under the decision's terms, to continue separation of the races. Were a Negro 
to sue today for admittance to a white school tomorrow, his suit would in all 
probability be held in abeyance. The Supreme Court has stayed its hand; it has 
as yet ordered no change. No decree will be entered wntil the Court first decides 
what must be done. And that -- what must be done to comply -- is quite an open 
question. As developed herein, we shall see that there are yet many possibili- 


ties of adjustment to the decision which may be less revolutionary than some 


reaction might lead one to suspect. 
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CHAPTER II 


PRESERVING SEGREGATION BY PROVIDING FOR FREE EDUCATION 
IN PRIVATE SCHOOLS 


The Brown decision dealt with segregation in the public schools. It un- 
questionably applies to the administration of North Carolina's public schools. 
But it did not deal with private schools. And it has been suggested that the 
State could yet preserve both free education and segregation by providing for 
the creation of free private schools, 

How can this be done? Basically there would seem to be two possible 
approaches. First, the State could play an active role in the creation, finan- 
cial support and supervision of the private schools. Second, the State could 
do nothing except provide grants to pay for the tuition of all children who 
qualify for admittance to a private school. Of course there are an infinite 
number of methods which vary more in detail than in substance whereby either 
of these approaches may be implemented. In treating the legal problems posed 
by the private school proposal, it will probably suffice to discuss two repre- 
sentative plans. We consider, then: 

(1) The proposal that the State create a system of state-supported, state- 

supervised free private schools, and 

(2) The proposal that the State simply pay each family with a school-aged 

child a grant of money to defray the cost of his education at any 
private school into which he can secure admittance. 

The primary problem, of course, is whether either of these proposals would 


withstand constitutional attack. 
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1. The Proposal That the State Create a System of 
Seles lis scion mater ibe omaks Ses ta ak bd esi a cre 
State-Supported Free Private Schools 


Statutes drawn to achieve this plan and submitted in legislatures in other 
southern be authorize groups of private citizens to establish "private" 
educational institutions. State or local authorities are authorized to lease 
public school buildings and grounds to these private organizations which would 
run private schools. These private schools would be maintained by state-paid 
tuition fees or by some other pre-determined allocation of state revenue, so 
that it would cost the student little or nothing to attend them. Under the 
proposed statutes, receipt of state funds for maintenance would subject the 
private schools to state supervision over curricula, textbooks, teachers' sal- 
aries and other teaching and instructional standards. By utilizing the grant 
of power to charter private schools, each community would be able to organize 
schools which could pursue any admission policy which the incorporators or the 
governing body of the school saw fit to pursue. 

These plans assume that the public schools need not be totally abandoned. 
If such a private school plan were adopted by North Carolina, it might be con- 
sidered more feasible to continue the public school system at least in part. 
This might assure literal compliance with those provisions of the State's Consti- 
tution which seem to require State operation of "a system... of public 
apg Preserving some public schools would also assure the existence of 


school facilities for Negro children. In many areas it might be difficult for 


Copies of some proposed statutes are to be found in a publication of the 
Alabama Legislative Reference Service, entitled The School Segregation Problem 
and published in January, 1954. None of the statutes have been enacted. The 
drafts of each vary more in form than in substance, 

Article IX, Section 2. Other provisions of the North Carolina Constitu- 
tion contemplate a system of public schools, See Article IX, generally; see 
Article V, Section 6; Article VII, Section 2, 
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the Negro members of the community to organize a private school of their own, 
Therefore they could attend schools left in the public system which would be 
operated without reference to segregation, 

The theory of the free private school plan is this: The private schools 
would not be subject to the requirements of the 14th Amendment. That constitu- 
tional provision applies only to the states. It says: "No state" can deny 
“equal protection of the lews." (Emphasis added) It says nothing about private 
individuals or private corporations denying "equal protection." The United 
States Supreme Court has held that privately owned institutions such as hotels 
and restaurants could exclude Negroes if they chose without violating the Con- 
Pecion:: These enterprises were not state activities. Consequently no "state 
action" was involved in implementing any policy of racial discrimination which 
they might see fit to pursue. Similarly, the argument behind the free private 
Schools rests on the premise that no "state action" would be Gnvolveantn the 
operation of these schools. And if that premise is correct, then the schools 
would be free to adopt their own admission policies, 

To test the validity of the premise we may pose a hypothetical test case. 
Suppose a free private school were organized pursuant to legislation such as has 
already been outlined. Suppose a Negro plaintiff sought entrance to a school 
which had been organized by white persons and which was devoted exclusively to 
the education of white children. To secure a court order requiring his admis- 
Sion, the Negro plaintiff would have to persuade the courts that the school, 
though private in name, was, in contemplation of law, a "state" school, 


Could he do it? 


Civil Rights Cases, 109 U.8. 3 (1833). See Collins v. Hardyman, 342 
U.S. 651 (1952). ie ai 
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The Supreme Court has, of late, decided a number of recent cases which 
raised the question of whether a racial exclusion, wrought by private persons 
having no official connection with the state, still constituted "state action" 
and thus was subject to the prohibition of the Federal Constitution. These 
cases lay down no Single, all inclusive test which will enable the lawyer to 
predict in a moment what will be the inevitable result in our hypothetical 
case; the Court has had before it no case involving the exact question which 
we now seek to answer. Yet the precedents may be Significant. They may supply 
clues to the law, because they may indicate the various ways in which the Court 
has analyzed the question of whether "state action” is involved in a case where 
private persons or a private organization has performed some alleged racial 
discrimination, 

In the various recent cases which have involved this question, the Court 
has found "state action" by employing, apparently, one of three possible methods 
of analysis. Thus on some occasions -- as in the "restrictive covenant cases" -- 
the Court has approached the problem by seeking to determine how far the state 
has gone to exert sovereign power to help the private parties execute their 
purpose. Again, in another line of cases -- the so-called "white primary" cases 
-- the Court was confronted with a situation where there was no active exertion 
of state power at all, and yet it has found state activity by finding that the 
private parties were discharging an important governmental function. A third 
line of cases -- involving attempted racial discriminations by trade unions may 
also bear on the problem: In those cases the Court indicated that a private 
organization which receives special powers and privileges from the sovereign 


cannot use these advantages to work racial discriminations. 


4 All of the recent Supreme Court decisions treating with the problem of 
State action are discussed below. The case of Collins v. Hardyman, 341 U.S. 
651 (1951) involved a physical attack by one group of private citizens against 
another which was conducting a political rally. It was not contended that this 
was "state action" in violation of the Fourteenth Amendment, and the Court found 
no "state action." 
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It is well to reiterate that none of these cases settles the private school 
issue. But it is well also to examine them a little more closely and inquire 
whether the theory expounded may have some bearing on the precise problem which 
we now face; i.e., would state support of free private schools constitute a 
state activity? 

We consider then: 

(1) The racial restrictive covenant cases, and 
(2) The primary election cases, and 
(3) The union cases, 


and their bearing on the question of "state action." 


The Racial Restrictive Covenant Cases 

It has long been settled that any zoning ordinance which requires the 
separation of Negro and white residential areas is a violation of the Fourteenth 
Bmercnents 

In 1948 and again in sepa the Supreme Court was faced with the problem 
involving the constitutionality of enforcement of the contracts of private indi- 
viduals which were designed to achieve the same result -» the exclusion of persons 
of another race from the occupancy of specified property. These racial restric- 
tive covenants were, of course, the product of private, not state, action. And 
no provision of the Fourteenth Amendment was violated so long as the private 
parties adhered to the agreements voluntarily, without resort to the Metta f 


But that did not settle the issue. The question the Court propounded was whether 


Buchanan v, Warley, 245 U.S. 60 (1917); Harmon v. Tyler, 273 U.S. 668 


(1927). 
é The cases were Shelley v. Kramer, 334 U.S, 1 (1948) and Barrows v, 


Jackson, 345 U.S, 632 (1953). 
7 ‘Corrigan v. Buckley, 271 U.S. 323 (1926). 
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any “state action" was involved when the parties did resort to the courts and 
when the covenants were enforced with the aid of the courts. 

The precise problem was one of defining "the scope of the restrictions 
which the Federal Constitution imposes upon exertions of power by the States." 
(Emphasis added) Was the "participation of the State [in the racial exclusion] 
so attenuated in character as not to amount to state action within the meaning 
of the Fourteenth Amendment"? 

The Court found "state action." In the first of the covenant cases the 
state had exerted governmental power to enforce exclusion of Negroes by entering 
a court order compelling, under pain of contempt, the observance of the private 
contracts; in the second, the state was asked to assess damages against white 
owners who refused to abide by the agreements. Both methods of exerting state 
power (enjoining specific performance or assessing damages) were identified, by 
the Supreme Court, as a form of "state action" which violated the Federal Consti- 
tution. What precisely was it that the state did which made the privately 
initiated exclusion illegal? These ideas seem to run through the opinions and 
Supply the answer: The state allowed private persons to invoke the "coercive 
power" of the courts to secure compliance with a covenant requiring racial ex- 
clusion; the state used its power of "judicial action" -- its law dispensing 
power -- to assist private persons to "create and enforce property interests" 
which would operate to exclude Negroes from occupying certain identified 
realty; the state used its judicial power to "encourage the use of restrictive 
aoyateuts These, then, were some of the manifestations of power which were 
found in the restrictive covenant cases. And it was this use of power by the 
state to promote the enterprise of the private parties which rendered enforce- 


ment of the contracts illegal. 


The quotes are from the opinions in the Shelley and Barrows cases. 


bae stwon adt 09 swonex BID aebtaog ad? aody bovlowa® « 
vadwios edt In bia edt Attw boone SxSW & 

ato tiorisasr eds to aqooe adit” anintteb to sao asw mafdorg sstoomy 2 
",caset@ odd wx gwog to esolsaexs aoqy assogmt potty tianod Loxebo ed 
laoiewloxe [atoes oils az] etas2 sat to sotdegtottesg" edt aay (fobs at 
Batogon ect ntdtt tw aoltes stata of tavous of tod as retosiedy at f | 
ds ¢"SnembasmA £ 


* 


sit ssago fasneyvoo sit to textt oft aT " pokios odate® Sout $0109 
uniustae vd esorgel Yo notsuloxe sox0'Tas ot Satire! iesaomnte voy bed-roxe beck 1 tat 


afevitg oft to sonavioed> edt ,tqmadnoo ‘to aiag sebewy anil toque xebto f 


gtidw tantags oo. ywab adeaas of bowtes ew state odd fno998 ont ot TT oad a 


al 1 
sate pakiiexe to ebodiem dvod _satniemmotge orit Ve sbide of beaute ae : 
vd bod ‘thse bt Stow roe ar teeesas %0 sousmnio tog dittinegs gniatotas 2 


mein 
«li au0d Latabot sit betealoty dotdw "“sobtop stata” to arto? 2 98 tod 2 18 


Yleteavirg oct ebpu ‘fotdw bth etade add tacit +t eew vise iveag ra 

foe anolaico ont rlovouds out ot meee apebt eens tiegelit aoimetoxs | 
viovseo" gdx exovar of angeteg otavivtg bowolle eibve eat rowaits ae 
xo Ietos1 satsinpet daaneves 6 dviw sons Ligmto> eutone oF aaasoa ont to | . 
guteneyehb wal ett »- “nottos Letotiut"” 19 sowod ad t boeu stede edt es 
“gteowetak ¥ TAgo4g soxotae bas einer" ot: anostteq stoves feteas ot 3 : 
beltisieh: statis galyquese mort noomell sbuloxe ot oseroqo ourew a 


avy rotmne's to sau ont sgetuonge ot sowOy Isintbug ast boay atase ost “ 
Bn os ‘aa 


on 


ens yd sowog to sey elds aaw dt BoA .e9aso Jasmevoo eetiocsoor a ut 
-sorxo'tse Lerebues dotdw vettisg otevirg edt to Dai ietnd ods somone 


otew dott tawog to anokgedaotinam efit Yo onto stow bcd ated 


gses9 gwovued bow yellode edd ct anotatqe edt movt o%6 oat 


| ’ oes fa 
» | eh f J 
; 


~ lle - 
Accordingly, while restrictive covenant cases afford no pat answer to the 


free private school problem, they do indicate that those who would predict the 
legality of that venture must analyze the methods whereby the state would exert 
its sovereign power were the private school plan adopted. For the Court's 
broad dictum in the first covenant case cannot be ignored: "State action refers 
to exertions of state power in all forms. And when the effect of that action 

is to deny rights subject to the protection of the Fourteenth Amendment, it is 
the obligation of this Court to enforce the constitutional caitandse's 

In the free private school plan now under consideration the state would 
exert power to assist in the creation of the private schools by providing special 
enabling legislation and by leasing real property to the schools; it would also 
exert power to maintain the schools by supplying them with the financial where- 
withal to operate; it would also, under the proposed plans, exert power to assure 
the usefulness of the schools by supervising teacher salaries and instructional 
Standards. Now assuredly this is not at all the same exertion of sovereign power 
that was present in the covenant cases. Perhaps the fundamental difference is 
that the state would not be using judicial power to "coerce" private parties to 
exclude Negroes as it was in the covenant cases; rather it would, at most,be usin; 
legislative and executive power to enable private parties to do that which the 
state can now no longer do by its own official hand. 

Would this distinction suffice? Perhaps. On the other hand, there are some 
parallels between the type of an exertion of state power manifested in the 
covenant cases and the power to be exerted under the free private school plan. 

In both it is the positive action of the state which makes possible the exclusion 


9 


Shelley v. Kramer, supra. 
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of Negroes. In both the state acts to create by law private property rights 
when it is clear that those property rights will be used by the proprietors 

to achieve a result which the state could not achieve by itself on its own 
initiative. In both the state has -- in an active and not a passive sense (and 
that is important) -- "encouraged" private parties to work a racial discrimina- 
tion. Thus a significant problem in the free private school plan is whether 
the exertion of state power to create and maintain the schools will subject 


those schools to the limitations of the Fourteenth Anenanenee? 


The Primary Election Cases 

It has long been settled that no state can by law, or by action of its 
officials, prevent a person from voting in a primary election solely because 
of his race. Such action violates both the Fourteenth and Fifteenth Aencien tenia 
In more recent years it became settled law that no political party which is 
organized pursuant to state law and which conducts a primary election pursuant 
to state law, can, on its own initiative and without direction from the state, 
enforce a party rule prohibiting Negroes from voting in the primary." 

As a result of these decisions, the legislature of South Carolina repealed 
all laws relating to the management of primary elections. It was the State's 
manifest purpose to treat each political party as a private club, and to leave 
these clubs totally free to decide for themselves who could participate in their 


affairs. 


me See Kerr v. Enoch Pratt Library, 149 F.2d 212 (1945). (A free library, 
privately managed and privately owned which receives most of its financial 
support from the state cannot exclude Negroes from its librarian training 
school.) This case is discussed in detail later in this chapter. See Lawrence 
v. Hancock, 76 F. Supp. 1004 (1948). (A city built a swimming pool at its own 
expense and then leased it to a private corporation. A Federal District Court 
held that the operation of the pool involved "state action," and the operator 
could _not exclude Negroes. ) 

es Nixon v. Herndon, 273 U.S. 536 (1924); Nixon v. Condon, 286 U.S. 73 (1932 

Nixon v. Condon, supra. Smith v. Allwright, 321°U.S. 649 (1944). 
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Acting in this capacity the Democratic Party then passed a rule which ex- 
cluded Negroes from voting in its primary. This rule was challenged in the 
courts. The party argued that it had become a purely private organization; 
since the State no longer regulated any of its affairs and provided no rules 
whatsoever to govern the conduct of its primary elections, since the gtate had 
turned that business over to the private citizens who managed the party, "state 
action" was no longer involved in the conduct of the nominating election, and 
hence there was nothing in the Federal Constitution to prohibit the party from 
establishing any membership standard it chose. 

The federal courts disagreed. The label "private club" which the govern- 
ment of South Carolina had affixed to the party was deemed irrelevant. The 
crucial fact was that the party conducted state-wide elections to nominate 
candidates for public office. It was, said the Court, engaging in "an important 
function relating to the exercise of sovereignty;" it was exercising a power -» 
regulating elections -- which governments traditionally exercise. And the Court 
declared: If the state delegates such a power to a private organization, then 
the private organization, while exercising the delegated power, engages in "state 
action." Hence it is bound by those limitations of the Constitution which pro- 
scribe racial exclusion.‘ 

The principle laid down by the Court of Appeals in the South Carolina cases 
was expressly recognized and followed by the Supreme Court in a recent case in- 
volving an even more intricate eee The Court declared that a private 
political organization in Texas -- the Jaybird Democratic Association -- was not 


free to exclude Negroes from participating in a special pre-primary, straw vote 


13 Rice v, Elmore, 165 F.2d 387 (1947); Brown v. Baskin, 174 F.2d 391 (1949) 
These decisions relied on Smith v. Allwright, supra ° 
Terry v. Adams, 73 S.Ct. 809 (1953). 
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election. It was shown that this pre-primary election was a device used to 
predict the result in the regular Democratic primary. Participation in the 
Jaybird election was open to all qualified white voters, and the election was 
conducted as if it were a regular primary election. The loser in the Jaybird 
election would make no attempt to win in the regular primary; the winner gen- 
erally received complete support from all qualified white voters in the regular 
primary. Once again the Court was confronted with a situation where no state 
law provided for discrimination and where no state official had exercised any 
form of discrimination. But the Court determined that managing the "Jaybird 
election" amounted to conducting a primary election. Consequently the Jaybird 
Democratic Association was engaged in the business of administering a vital 
governmental function. Consequently it was engaged in "state action," and this 
meant; no racial exclusion, 

There is a basis for distinguishing the primary cases; perhaps they are in- 
applicable to our present problem (state action and free private schools) because 
‘they dealt with voting, not school attendance. Thus it may well be argued: The 
Jaybird election was a state activity because it was the election in Fort Bend 
County, Texas, and naturally the Court might identify an election as a govern- 
mental function and hence a state activity. And it may also be noted that the 
right to vote without restriction based on race is a special right -- special 
because it is protected not just by the Fourteenth Amendment's "equal protection" 
clause, but expressly by the Fifteenth Amendment as well. In sum: Perhaps the 
"state action" problem, when it arises in cases involving infringement upon the 
right to vote is a very different problem fromthe issue of "state action" when 
it arises in connection with the alleged infringement of some other constitutional 


right, 
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Against this lie several observations. First: The "state action" doctrine 
has always been applied to the Fifteenth as well as the Fourteenth Amendment. 
In this respect no formal distinction between the two Amendments has yet been 
drawn; the Court has never expressly indicated that the need to find "state 
action" is any the less applicable to voting cases than other cases. Indeed, 
were the "state action" doctrine simply abandoned in all voting cases, the 
result might be that all qualified voters would have a constitutional right to 
vote in the caucuses of any powerful private pressure group which had the power 
to influence the course of an election’ 

In any event, there exists at least a possibility that the Court might 
treat the running of state-supported free private schools as the operation of 
a state activity for the same reason that it treated the management of a primary 
election as a state activity in the Jaybird case. In other words the Court might 
carry the primary case reasoning over into the school field. For, is not the 
providing of free education, just like the managing of an election, a vital 
governmental functiont?® According to the decision of the Court in the Brown 
case, it has come to be "perhaps the most important function of state and local 
governments." Others might regard this as an overstatement. And obviously the 
Court's statement was more in the line of a gratuitous dictum than an enunciation 


of a principle to guide future decisions. Still it is quite possible that the 


° The Court expressly took note of this problem in the Terry case. Justice 
Minton in dissent assumed without even making any argument on the point that the 
14th Amendment "state action" cases applied equally to the 15th Amendment, The 
majority did not declare otherwise, 

The Supreme Court of North Carolina characterized state education as a 
"sacred duty” of the State in School District v. Alamance County, 211 N.C, 213 
(1937). And see Section 27 of the North Carolina Declaration of Rights (Article 
1 of the Constitution) which provides that "The people have a right to the privi- 
lege of education and it is the duty of the State to guard and maintain that 
right." 
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Court would approach the legality of proposed "free private school” laws with 
the assumption in mind that over the last century the states have given "recogni- 
tion" to "the importance of education to our democratic society" as the very 
basis of citizenship; hence the Court might assume that a free private school, 


which received financial maintenance from the state, was but an attempt to 


L7 


conduct public schools under private management, 


The Union Cases 

It has long been settled that a state cannot exclude a person from designated 
fields of employment solely because of his race or his creed. 

Within recent years problems have arisen as to the powers of trade unions 
to accomplish the same result. On occasion unions have bargained openly with 
employers to secure the dismissal of workers of a particular race or creed. One 


such instance of discrimination prompted a case which found its way to the 


19 


Supreme Court of the United States. In that case the union argued that it was 


a purely private organization, that its conduct -- admittedly "discriminatory" -- 
was beyond the reach of law, for the exclusion, so it was argued, was the product 


of private, not governmental action. 


at Cf. Marsh v. Alabama, 326 U.S. 501 (1945). This case reflects an appli- 
cation of the "governmental function" approach to a different situation from 
elections. It involved the question of whether a large company town -- a town 
owned, lock, stock and barrel, by a private corporation -- could prevent persons 
from disseminating religious tracts on the town streets (which were privately 
owned). One question raised in the case was whether the 14th Amendment protected 
the colporteur from exercising his right: of freedom of religion on privately 
owned streets. The company apparently claimed that there was no abridgment of 
freedom of religion in violation of the Fourteenth Amendment because the town's 
act in closing.its streets to colporteurs was not state action. The Court dis- 
agreed, declaring that insofar as streets were concerned, the company town stood 
in no, different position than any other municipality. 

See Truax v. Raich, 239 U.S. 33 (1915); Takahashi v. Fish and Game 

Commission, 334 U.S, 410 (1948). 

19 Steele v. Louisville & Nashville Railroad Company, 323 U.S, 192 (1944), 
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The Court rejected the argument and imposed an injunction on the union, 
The nub of the matter was that the union's status was not like that of just any 
private organization. It was invested by statute with certain extraordinary 
powers; it was given an exclusive authorization to deal with the employer -- to 
contract for wages and fix other conditions of employment. Given such special 
powers -» which, the Court noted, have the attributes of sovereign power --~ the 
union was bound to exercise them without achieving any illegal discriminations 
between employees. Otherwise, said the Court, the union's action would violate 
the Federal Constitution's restraints against governmental infringements of 
individual rien taeae The decision has been extended in recent years: Unions 
are obliged to exert their bargaining power without making any racial distinc- 
tions against employees either within or without the bargaining units further, 
where the union obtains a "union shop" ~- where union membership is a condition 
of employment -- then the union must admit to its membership all qualified en- 
ployees, regardiess of their oer ne 

What are the implications, if any, of this line of cases? Do they mark the 
basis of a broad doctrine that a private organization which is the repository of 
special privileges bestowed by the sovereign must refrain from using its advan- 


tageous position to achieve racial discrimination? 


a Steele v. Louisville & Nashville Railroad Company, supra. 
e Graham v. Brotherhood, 330 U.S, 232 (1949); Brotherhood v. Howard, 343 
U.S. 788 USERS,» COR Re SALES pone Hh UM ae 

In re Larus & Bros. Inc., 62 N.L.R.B. 134 (1945); James v. Marinship 


Company, 25 Cal.ed Tel (1945). These decisions are, seemingly, required by the 
doctrine of the Steele and Howard cases, supra. 
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Perhaps not. Perhaps the union cases must be confined to the employment 
Situation, or, in any event, perhaps there is no analogy to the free private 
school problem. The union cases dealt with the right to work -- the right to 
retain a job regardless of race. Certified unions, by definition, exercise 
great power over that right; left unrestrained -- allowed to proceed as arbi- 
trarily as they chose -- they could exert an almost life or death control over 
the employee's job tenure. Contrast this with the free private school now under 
discussion; No such critical relationship exists between the school and a 
child in the community; the state has not invested the private school with the 
same kind of governmental power which is invested in unions; the school does 
not have exclusive authority to supply free education to the community; the 
colored child's education is not necessarily dependent on his admission to the 
school, for the free private school plan allows Negroes to organize private 
schools of their own or attend public schools. 

On the other hand, it is arguable that the theory ~- the type of approach 
invoked in the union cases to find governmental action ~~ might be invoked in 
our hypothetical school easetce The Court of Appeals for the Fourth Circuit 
employed precisely that analogy to find “state action" in the operation of a 
privately operated school which was heavily supported by state funds and which 


ak 


denied admission to Negroes. The specially created private school, like the 


certified union, is given an unusual authorization from the state to fulfill a 


critical function; the school like the union is treated differently by the 


@3 See American Communications Association v. Douds, 339 U.S. 382 (1950) 
where the Court discussed the Steele and Graham cases supra and formulated this 
broad dictum: "And when authority derives in part from the Government's thumb 
on the scales, the exercise of that power by private persons becomes closely 
akin, pa some respects, to its exercise by Government itself," 

24 Kerr v. Enoch Pratt Library, 149 F.2d 212 (1945). The Court relied on 
the Steele case, Supra. Subsequent decisions of the Supreme Court, e.g., the 
Howard and the Douds cases, supra, do not weaken the argument. 
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sovereign -- differently than other private groups; the school like the union 
depends upon these special privileges to accomplish its function. And the 
point to be emphasized is this; The union cases, if translated into a general 
doctrine of constitutional law, may indicate that the more a private organiza- 
tion owes its existence and its power to the state, then the more likely the 
Court might hold that the private organization, in carrying on the very busi- 


ness for which it exists, must observe the limitations of the Constitution. 


Summary 

It is readily apparent from the above that there is no square precedent 
or "rule of law" to settle the private school issue. The problem is one of 
deciding whether there is or is not "state action" in the operation of the 
school. And the cases have not tackled this issue by discussing the "state 
action" doctrine in abstract terms. Still, some generalizations may perhaps 
be offered. The cases show that labels mean little; nor is it decisive that 
an alleged racial discrimination has been wrought by some person or group which 
occupies no official relationship with the state. All of the cases are dis- 
tinguishable. But it is also apparent that the hypothetical free private school 
case which has been posed would partake of many of the very elements which led 
the Court to find "state action" in the activities of other private groups in- 
volved in those cases. And this combination of factors might induce a decision 
which would forbid the free private school -- organized along the lines dis- 
cussed -- to deny admission to otherwise qualified Negroes who sought to attend 
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2. The Proposal That the State Simply Pay Each Family with a 
School-Aged Child a Grant of Money to Secure His Education 


in Any Available Private School 

The difficulty with the private school plan just discussed lies in the 
possibility that private schools, created out of public school property, 
financed by direct allotments from the state and regulated by the state, might 
constitute "state action," 

But there are many variations to the private school plan. Whereas the plan 
just discussed involves extensive state participation in the organization, opera- 
tion and control of the schools, another type of private school system might be 
formulated which provides for a minimum of state participation. Thus, at the 
Opposite pole from the plan just discussed stands a suggestion that the state do 
nothing to aid in the creation of private schools and as little as possible to 
maintain them, that the state simply advance a grant of money for educational 
purposes to the families of school-aged children who desire that their child no 
longer attend public schools. 

We consider now the features of such a plan, calling for a minimum of state 
activity in education, For convenience sake it may be called the "tuition grant” 
plan. The proposal anticipates the growth of private schools throughout the 
state. But to avoid the possibility of "state action" in the creation and opera- 
tion of the wrirate schools, the state would pass no special legislation authoriz- 
ing the creation of free private schools and authorizing the lease of public 
school property to private educational organizations. Such legislation, as seen, 
might influence the courts to identify any private school organized under it as 
a "state" activity, and this would mean that the private school might be required 
to accept Negroes. Instead of enabling legislation, each community will be left 


entirely on its own. If ways and means are found by which groups of citizens can 
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secure property without any special aid from the state and can organize a school 
without the benefit of special private school enabling legislation, then the 
state will pay a fixed sum towards the tuition of any child attending such a 
school. Of course some strings would have to be attached to this lump sum grant 
to see that the parents who received it applied it to the educational needs of 
their children and to no other purpose. But to keep state participation in the 
private school venture at a minimum -- to avoid "state action" -- the state will 
do no more to aid in the creation or maintenance or supervision of the schools. 
What about the public school system? As already noted it could probably 
only be abolished by amendment of the State coueticutione And the plan, as 
set forth here, contemplates the continued existence of some state schools. But 
compulsory school attendance laws -- laws compelling attendance at either a 
public or a private school -- could be Apali chedies In this way no child would 
be forced to attend any school pending the organization of private schools. 
Again, repeal of laws which require attendance either at a public or a private 
school might be of some importance in minimizing the possibility of finding 
"state action" in the operation of the private schools established under the 
tuition grant plan. For if a child who cannot pay his way through a traditional 
private school is compelled by the state to attend either a public school or a 
private school Raich derives its support almost in toto from state-paid tuition 
grants, the courts might be more likely to decide that the "tuition grant" pri- 
vate school is but a substitute "public" school. Thus, abolition of compulsory 
attendance might aid in defending the independence of those private schools 


which derive their maintenance from tuition grants; repeal of compulsory 


5 See note 2 in this chapter. 


Article IX, Section 5 of the State's Constitution which says that the 
"General Assembly is hereby empowered to enact [compulsory attendance laws]" 
would appear to be permissive and not mandatory. 
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attendance might, in a sense, sever another tie between the state and those 
schools, and the "tuition grant" plan would be more comparable to some other 
system of optional grants in aid, such as the G.I. Bill. 

The private school plan outlined above goes, perhaps, to the fullest possi- 
ble extent to minimize a finding of "state action" in the operation of free, 
but independently managed schools. Of course the extreme measures taken to 
forestall "state action" may make the plan undesirable or impracticable on its 
face. A multitude of problems may come.to mind; Assuming that one vital pur- 
pose of free schooling is to supply training for citizenship, could the state 
be sure that it would get anything like its money's worth out of the schooling 
provided in these private schools as a quid pro quod for the tuition grants? 
Would the schools, operating without instructional supervision by the state, 
meet appropriate academic standards so that children who attended them would 
be able to secure admittance to colleges and professional institutions? The 
social aspects of these problems and their ramifications will not be discussed, 
for they are beyond the purview of this study. 

We will consider, however, some legal problems which must be reckoned with 
if this "tuition grant" plan were to be proposed. We consider these questions: 
Under the state and federal constitutions can public revenue be expended to 
finance a private Dry ats education in a private institution? Would the 
"tuition grant" plan involve "state action"? Could tuition grants be paid to 
children attending church schools? And assuming no “state action," what are the 
legal consequences of the absence of state supervision over free private schools 
with respect to the school's right to teach controversial subjects and hire 


controversial teachers? 
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Under the State and Federal Constitutions Can Public Revenue Be Expended 


to Finance a Private Individual's Raucation in a Private Institution Which 
Operates Independently of All State Control? 


There is a well-established, albeit somewhat flexible, doctrine of consti- 
tutional law that public funds must be spent for a "public purpose." The princi- 
ple is rooted in both the Fourteenth menanerte and the Constitution of North 
Perens It is designed as a prohibition against special governmental sub- 
sidies to private individuals which contribute only to the benefit of the 
recipient and not the benefit of the public at large, The idea is that the 
government should not tax all men to reward one man; money taken by the tax 
power must be expended to the advantage of all. And so consideration of the 
tuition grant plan necessarily involves this question: Would payment of these 
"tuition grants” to private persons, to finance their education in private 
institutions -- schools subject to no state supervision -- constitute the ex- 
penditure of public revenue for a "public purpose"? 

What is a "public purpose"? For years courts have been wrestling with the 
term, The generalizations which have been developed are of little aid in solving 
concrete problems. One must take a closer look at the decided cases. And the 
cases show that the word "public" when used in the context of the "public purpose’ 
doctrine has a broad rather than a narrow meaning. It is apparent that a dona- 
tion of public revenue to a private citizen is not automatically illegal simply 
because the recipient is a private individual. But when such payments are made 
to a private corporation or to an individual, the courts have sometimes been 
prone to take a long hard look at the grant in an effort to assure themselves 


of the true purpose behind the grant and in order to analyze the "public" benefits 


See e.g., Loan Association v. Topeka, 20 Wall. 655 (1874); Green v. 


preater 253 U.S. 233 (1920). 
See especially Article V, Section 3. See Briggs v. Raleigh, 195 N.C. 


223 (1927). 
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which may flow from it. Thus, the courts may direct attention to questions 
such as these: 

1. Aside from the advantage to the recipient of the grant, is there some 
distinct and obvious advantage which the community at large will realize 
as a result of the donation? 

e. How large a class of persons will be direct beneficiaries of the pro- 
ceeds of this grant? 

3. What is the ostensible object of this expenditure of moneys -- on what 
broad grounds does the legislature justify it? And is this an object 
for which taxes have traditionally been levied? Or is the government 
embarking on some totally new venture in some new field of enterprise? 

4. Could this object be secured without putting money in private hands? 

5. Is the government exercising any form of regulation over the mentee in 
which the recipient shall spend the funds? Or is this an outright 
gift with no strings attached? 

In earlier times -- indeed, perhaps up to the 1930's -- the courts often 
applied this analysis rather severely, and they were wont to take a strict view 
of novel types of expenditures of government funds when these expenditures re- 
Sulted in placing a sizeable sum in the palms of only a few private persons. 
Indeed, in the last quarter of the 19th Century, a number of cases arose in the 
state courts which involved the constitutionality of governmental grants to 
specific private educational organizations. The courts rather uniformly invali- 


dated these expenditures, principally on the grounds that; (a) no governmental 


a See cases cited in notes 27 and 28. See also Carmichael v. Southern 
Coal and Coke Company, 301 U.S. 495 (1936); Green v. Kitchin, 229 N.C. 450 (1948) 
for a general discussion of the doctrine. Note that the “public purpose" problem 
is distinct and separate from the "state action" problem; a finding that a state 
expenditure in behalf of a private person or group constitutes a "public purpose" 
does not necessarily imply that the person or group is a state activity. The 
"public | purpose" doctrine deals with limitations on the state's power to spend 
money in behalf of private persons; the "state action" doctrine deals with the 
private person's accountability to the commands of the 14th Amendment. 
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control was exercised over the management of the private school recipients, 

(b) the schools were not available for use of the public at large -- or even 

a segment of the public, and (c) the public schools rather than private schools 

should be the beneficiaries of any public expenditures to advance education. 
These cases might today prompt the courts to invalidate tuition grants to 

children on the theory that the grants served no "public ais But it 

is possible that the courts would distinguish the earlier precedents. In the 

first place, judicial notions about the "public purpose" served by subsidies 

to private individuals have generally become more liberal. This, after all, is 

an age of subsidies, and there are many in the field of education: the G.I. 

Bill of Rights, the Fulbright scholarships and numerous other governmental 

grants are illustrative. Presumably, today, a court would be reluctant to 

cast doubts on the legality of these ventures. ‘There is also a trend to adhere 

closer to the general principle that great "deference" must be paid to the 

legislature's determination of what constitutes a "public purpose", This idea 

is especially noticeable in recent Supreme Court cases. Thus the Court, in 

1936, upheld as a "public purpose" a grant voted by the Louisiana Legislature 

to purchase textbooks for private school “pee And more recently the 

Court upheld the legality of direct payments to parents of private school childre 


where the money was earmarked to defray the transportation expenses of the 


30 B.g,, Atchison T& S.F. R. Co. v. Atchison, 28 Pac. 1000 (Kansas 1892); 
Holt v. Town of Antrim, 9 Ati. 369 (N.H, 1887); Connecticut College for Women 
7. Calvert, 00 Atl. 033 (Conn. 1913); Curtis v. Whipple, 24 Wis 350 (1009); 
Brooke Academy v. George, 14 W.Va. 411 (1973); St. Mary's Industrial School v. 
Brown, 45 Md. 310 . 

31 Cf. Schuyler v. Board of Education, 18 N.E, 2d 174 (I11. 1938). (School 
board enjoined from purchasing and lending laboratory equipment to a private 
junior college on ground that this would constitute expenditure for a "private" 
rather than a public purpose) and see dissenting opinion in Everson v. Board of 
Education, 44 A2d 333 (N.J. 1945). (Three out of seven judges on N.J. Supreme 
Court thought that grants to private school students for transportation violated 
the BuoLAG purpose” doctrine. ) 

2 Cochran v. Louisiana State Board, 281 U.S. 370 (1929). 
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Pusdentauce In both instances the Court deferred to the finding of a "public 
purpose” by the state courts and the state legislature. Indeed, it is probable 
that, as a general principle, so far as the Fourteenth Amendment is concerned 
the "public purpose" doctrine no longer has much application except in extreme 
cases of special interest aeielantee a 
Would the North Carolina Court sustain the tuition grant plan? Aside from 
the Fourteenth Amendment problem it would be obliged to construe the State Consti- 
tution and find a "public purpose" within the meaning of the provisions of that 
Constitution before it could uphold the legality of these State donations to 
School children, The Court might well uphold the plan. The Court might dis- 
tinguish these "tuition grants" from the grants which were invalidated in some 
of the earlier arena In the earlier cases the money was given outright to a 
few schools. And there were few strings attached to govern the use of the 
money. Under the present plan, the money is earmarked to supply tuition for all 
qualified children. This class of beneficiaries is larger, and the derivative 
public benefit -- free education -- is more obvious than in the earlier cases. 
There remains of course the possibility that tuition grants might be struck 
down as violative of the “public purpose" doctrine on the theory that the schools 
which eventually receive the money are subject to no regulation by the State, 


and thus there can be no assurance that the State will get its money's worth 


oh Everson v. Board of Education, 330 U.S. 1 (1946). To the same effect 
see Board of Education v. Wheat, 199 Atl. 628 (Ma. 1938). 
3 See Carmichael v. Southern Coal and Coke Company, 301 U.S, 495 (1936). 
See cases in note 32, supra. 
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when it supplies the child with tuition Re This is a necessary risk under 
the tuition grant plan. The plan provides for total absence of state regulation 
of the private schools in the hope that the operation of the schools may involve 
no "state action." If the state stepped in and attempted to regulate the 
schools, it might thereby assure that the "tuition grant" expenditures involved 
a "public purpose," but it would also increase the likelihood that the schools 
would become subject to the Fourteenth Amendment. That is a dilemma which 
cannot be avoided. Indeed, even without any state regulation, there is a possi- 
bility that the operation of private schools involved in the "tuition grant" 


plan would involve "state action." That is the question which we take up next. 


Would Running Private Schools under This "Tuition Grant" Plan Involve 
State Action so as to Prohibit Racial mxclusion by the Schools? 


A moment's recapitulation may sharpen the issue; The plan now discussed 
contemplates an absolute minimum of state participation in an effort to organize 
and maintain free private schools. Thus the plan would have the state do nothing 
to assist in the creation of the schools and do nothing to supervise these 
schools. In that sense the state would have no hand in the endeavor. Necessarily 


however, state funds would contribute to the support of the schools; indeed, in 


36 


But there may also be a question as to how any litigant could have 
standing to raise the "public purpose" issue. Presumably the issue would be 
most likely raised by a taxpayer's suit and the plaintiff might be confronted 
with the doctrine of Massachusetts v. Mellon, 262 U.S. 447 (1923). But if the 
tuition grants invalved the expenditure of any taxes raised by cities or counties, 
the issue could be raised by a taxpayer's suit. Massachusetts v. Mellon, supra. 
And even if the tuition grant money was raised entirely by state taxes, there 
still exists a strong likelihood that the litigant taxpayer, especially if he 
were a school parent who attacked the plan on some other ground, might have 
standing to raise the issue. Compare Doremus v. Board of Education, 342 U.S. 
4e9 (1952). Standing was not challenged in the Everson or Cochran cases, supra, 
even though the Court has the power to raise the issue ex mero motu. Cf. McCollum 
v. Board of Education, 338 U.S. 203 (1948). wy 
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that sense the states would, presumably, have an exclusive hand in the financial 
maintenance of most of the schools, 

A ays plaintiff might attack the plan by suing an all white, free private 
school which derived its support from state tuition grants. Would the school be 
looked upon as a state activity? That of course is the critical issue. We will 
not review again the details of the cases discussed in the preceding section. 
Suffice it to note that the problem of finding illegal "state action" in the 
activity of a private organization has been treated by the courts as a problen 
of measuring the degree of the existence of one or more of these conditions: 

1. The active exertion of state power to help the organization 

execute its purposes; 

2. The discharge of an important governmental function by the private 

organization; 

3. The discriminatory use by a private organization of a special privilege 

granted to it by the state. 

Unquestionably it would be more difficult for the Negro plaintiff in our 
hypothetical case to demonstrate the controlling applicability of any one of 
these tests. 

1. Is the exertion of state power to support the schools sufficient here 
so that a court would probably conclude that, for Fourteenth Amendment purposes, 
the operation of the schools must be viewed as a state activity? It may be 
argued, at the outset, that there is no exertion of state authority whatsoever 
in behalf of the schools because the money is given not to the schools but to 
the parents. Yet in fact when the state grants the money, it necessarily stipu- 
lates a condition to the grant -- a condition that it be used as tuition. Thus 
in a very real sense the tuition grant money is appropriated for private schools 


because the state itself designates private schools as the ultimate class of 
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recipients. Nevertheless, the problem remains: Is this economic assistance 
which the state supplies to the school a sufficient enough basis upon which to 
predicate "state action" which violates the 14th Amendment? 

No court has said -= and it may be unlikely that any ever will say -~ that 
any and every state economic assistance, no matter how incidental, to a private 
organization automatically subjects that organization to the limitations of the 
Fourteenth Amendment. Take tax exemption, for example. It has never been held 
that the mere granting of a tax exemption -- certainly a way, indeed one most 
important way, of rendering financial aid -- is a sufficient exertion of "state 
action" to subject the beneficiary of the exemption to the limitations of the 
Fourteenth Amendment. On the other hand, move towards the opposite extreme: 
Assume a far greater amount of economic assistance; assume outright grants, 
directly appropriated to a private institution, and assume that these grants 
comprise the major source of operating revenue of the institution. Here the 
active exertion of authority becomes so apparent and so direct that the likeli- 
hood of a judicial finding of "state action" is greater. 

A decision of the United States Court of Appeals for the Fourth sree 
indicates this, The Court considered the question of racial exclusion from 4 
Baltimore library. This library was originally created by private endowment 
and managed by private trustees, but heavily supported by direct appropriation 
of public funds. This institution operated a training school for librarians. 
The school was closed to Negro applicants. The library claimed that it was free 
to do so because it was a privately operated institution, The Court overruled 


the claim. The decision characterized the financial support as an obvious 


37 See Dorsey v. Stuyvesant Town, 299 N.Y. 5le (1950). (A privately owned 
and privately managed housing development which was built on land condemned by 
the state and which received tax exemption, was free to exclude Negroes.) This 
decision was never reviewed on its merits by the Supreme Court; certiorari was 
denied, 339 U.S. 981 (1950). 

Kerr v. Enoch Pratt Library, 149 F.2a 212 (1945). Compare Norris v. 
Mayor of Baltimore, 7O F. Supp. 451 (1948). 
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exertion of state authority in behalf of the library and declared that the 
exclusion of Negroes by the privately managed school was "state action" in 
violation of the equal protection clause of the Fourteenth Amendment. 

That decision was rendered before the restrictive covenant cases and be- 
fore the Jaybird case, and we should probably assume that it is good law. Even 
so the library case, of course, does not control our hypothetical private school 
case. The private school case presents a situation where the grants in aid are 
not appropriated for the direct benefit of a particular, named institution. 

The state is, ostensibly at least, not lavishing its grants on designated schools, 
but on children; ostensibly, at least, it cares not a whit which private institu- 
tions may be the ultimate recipients of the money. That argument might persuade 

a court to refrain from identifying the school as a state activity; indeed a 
contrary decision might have significant repercussions on the effect of receipt 

of G.I. Bill tuition by a privately owned university. But, the G.I. Bill financed 
college and the state financed private institution may become distinguishable 


situations when we move on and apply the other two "tests" for state action. 


2. Would the tuition grant supported private school be engaged in a "“gov- 
ernmental function" to the extent that its operation would be characterized as 
"state action"? 

Here we must be aware of the total context in which our hypothetical pri- 
vate school case may exist. It will presumably arise in a situation where many, 
many private schools -- all operating by the grace of state tuition grants -- 
will exist throughout the state; and these presumably, will be the institutions 
which will serve to educate the great bulk of the white population. They will 
be free institutions; they will have supplanted the public schools to a major 
extent; and they will be -- as a practical matter -- the direct and anticipated 


offspring of the tuition grant plan. 
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It may be that the Court would never blind itself to all of these circum- 
stances. Just as it noted that the Jaybird election -- which existed free of 
almost every trace of active state support -- was an "old pattern in new guise" 
and "a plan purposefully designed to exclude Negroes," so the Court might take 
note of both the purpose and the end result achieved by the free, private 
Perets And, mindful of the fact that supplying free education in state 
schools has come to be "perhaps the most important function of state and local 
government", the Court might hold that the alternative method -- delegating the 
business of supplying free education to any organization which volunteers for the 
task -- rendered the private school subject to the limitations of the Fourteenth 
Amendment. 

3. The kindred principle reflected in the trade union ae aeeua -- that a 
private organization cannot use special privileges granted it by the state to 
work a planned discrimination -« might also have some applicability here. Of 
course the union cases are distinguishable: There an exclusive power -- a power 
to take certain types of positive,aggreesive action -~- was vested in a designated 
private organization; here a more indirect and passive power goes from the state 
to the organization. But the schools do receive money, and that money is the 
epitomization of the power to provide free education, and there exists at least 
some doubt that such power can be wielded in a fashion to create discriminations. 


It should be noted that the Circuit Court which decided the library case invoked 


a In this connection it may be important to note the evolution of the 
"governmental function" doctrine in the voting cases from Nixon v. Condon, 286 
U.S. 73 (1936) through Smith v. Allwright, 321 U.S. 649 (194%) to the Jaybira 
case, Terry v. Adams, 345 U.S, 461 (1953). 

40° See cases in notes 18 through el. 
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the trade union analogy as an argument to support its "state action" determina- 
tion. The analogy is of course by no means exact, but it is one more signifi- 


cant argument which might possibly defeat the tuition grant plan. 


Summary 

The only safe generalization to make in adjudging the existence of "state 
action" is to say that it is probably a "matter of degree." That is of small 
comfort. But it does caution that to be successful, a private school plan 
would probably have to involve an absolute minimum of state financing and gov- 
erning of the schools and assistance in the physical creation of the schools. 
This in turn may be of some help to those who must make the ultimate decision 
whether to embark on such a program, for it poses the unavoidable question of 
whether the game is worth the pate in And perhaps, too, the decision on pri- 
vate schools must be considered in the context of other alternatives to meeting 


the decision. These will be explored in subsequent chapters. 


Could Tuition Grants Be Paid to Children Attending Church Schools? 
As already noted, to avoid the characterization of "state action," the 


tuition grant plan contemplates no effort by the state to aid in the establishmen' 


ie It should probably also be noted that if the courts were to declare that 
the tuition grant schools were indeed "private" and not "public" schools, this 
would entail certain consequences with reference to the school's independence to 
teach controversial subjects and hire controversial teachers. A state cannot 
forbid a private school from teaching certain subjects which the legislature or 
the state school authorities think undesirable for school children. See Meyer 
v. Nebraska, 262 U.S. 390 (1923). (State statute forbidding reading of German 
language and culture in private schools is unconstitutional under "due process" 
clause of the Fourteenth Amendment.) Of course a state can impose minimum standard. 
upon private schools, see Pierce v. Society of Sisters, 268 U.S. 510 (1925), but 
it cannot restrict their course content as it does public schools. See Pierce 
v. Society and Meyer v. Nebraska, supra. 
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of private schools. Perhaps this absence of state participation in the creation 
of the schools will be helpful in convincing the courts that no "state action" is 
involved here. But this will also mean that the task of organizing and managing 
the schools is left to the initiative of the community. 

It has been suggested that local churches could undertake this task, for 
they (rather than other community organizations) might have the organization 
and the wherewithal to launch a new private school. (Indeed history indicates 
that churches have been instrumental in forming many of the presently existing 
private schools in this country, ) 

But insofar as the state sought to finance the attendance of any child at 
@ private school managed by a church or any private school where sectarian reli- 
gion was taught -- there is a possibility that the arrangement might violate 
those constitutional provisions, federal and state, which require separation 
between church and state. For if the state should propose to pay a child's way 
through such a school, in lieu of sending him to public school, it would in a 
sense be putting itself in the business of financing sectarian education, 

It is well-established that no government, federal or state, can grant 
money outright to parochial schools or specific churches. To do so is to violate 
the ancient Jeffersonian Preeti ecd calling for separation between the religious 
activities of the churches and the secular activities of the states. This princi- 
ple is embedded in the First Amendment to the Constitution of the United States, 


Let it be stated in the words of the Court: 


Madison, author of the First Amendment, declared that it meant: "There 
is not a shadow of right in the general government to intermeddle with religion." 
In his famous "Remonstrance" against state aid in Virginia to support the churches 
he declared: "Who... does not see that the same authority which can force a 
citizen to contribute three pence only. . . for the support of any one establish- 
ment may force him to conform to any other establishment in all cases whatsoever." 
Jefferson concurred in these sentiments. See the very illuminating and exhaustive 
opinion of Justice Rutledge in Everson v. Board of Education, 330 U.S. 1 (1947). 
See McCollum v. Board of Education, 333 U.S. 203 (L . 
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The "establishment of religion" clause of the First Amendment 
means at least this: Neither a state nor the Federal Government can 
set up a church. Neither can pass laws which aid one religion, aid 
all religions, or prefer one religion over another. Neither can 
force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief in any religion. 
No person can be punished for entertaining or professing religious 
beliefs or disbeliefs, for church attendance or non-attendance, 

No tax in any amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may be called 
or whatever form they may adopt to teach or practice religion. 
Neither a state nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organizations or groups 
and vice versa. In the words of Jefferson, the clause against 
establishment of religion by law was intended to erect "a wall of 
separation between church and State." 


This doctrine was thus enunciated in a case involving the validity of a 
New Jersey law which permitted that the state pay for the transportation of 
pupils to Catholic parochial esate The Court upheld the law by the narrow 
vote of 5 to 4. The majority did so only on the theory that the state grant 
resulted not in the financing of parochial education but only in the safe- 
guarding of the health and safety of children as they travelled to and from 
schools. But the language quoted above from the majority opinion suggests a 
firm constitutional principle against tuition grants to church schools. ‘The 
four dissenters in this transportation case agreed emphatically with the language 
quoted, and they would have applied the principle of separation of church and 
state to prohibit een transportation grants in aid where the pupil was attending 
@ parochial school. Thus it would seem doubtful that this state has the consti- 
tutional power to support church schools through grants to pay the tuition of 


hb 
the pupils who attend those schools. 


Everson v. Board of Education, 330 U.S. 1 (1946). (Emphasis added in 
the apgtation. ) 

See McCollum v. Board of Education, 333 U.S. 203 (1948). This case held 
that public school property cannot be used by churches to teach classes in sec- 
tarian religion during the school week. But compare Zorach v. Clauson, 343 U.S. 
306 (1952) re leased time program in New York upheld where school property not 
used. 
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This, of course, does not at all suggest that such a dilemma will neces- 
sarily arise. But it may arise, Hence it must be reckoned with as a legal 


problem involved in any plan which contemplates eatablishment of private schools. 
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CHAPTER III 


THE PUBLIC SCHOOLS AND THE NEXT DECISION 


The Supreme Court has determined that enforced segregation of Negro children 
in state public schools violates their constitutional right to "equal protection 
of the laws." 

Assuming that North Carolina chooses to retain its public school system, 
what action may it take to meet this decision and yet make the easiest possible 
adjustment to the difficulties which may lie ahead? 

The question is hard to answer because the Court has not yet declared how 
or when the constitutional rights which it has adjudicated may be enforced by 
those Negroes who seek to enforce them. The decrees in the five cases, decrees 
which, the Court has indicated, will serve to set a pattern in all regions 
where segregation now obtains, are still to be formulated. Or, to state the 
matter in broader terms, the "law of complisnce" is yet to come. So in attempt- 
ing to ponder North Carolina's future course, it is obviously important to 
attempt to predict, insofar as anyone can predict, just what law may yet be 
formulated by the Court. 

Presumably the task of establishing that law will be begun when the Court 
renders its next decision. The Court, itself, may then formulate detailed 
standards to govern the erereecrertd On the other hand, it may establish only 
a few general, guiding principles and then return the five cases to the lover 
courts, instructing those courts to fill in the details and work out more precise 


arrangements with the state authorities. 


The Court has suggested that it could do this by appointing a "special 
master" to hear proposals and formulate decrees. 
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No matter which course is followed, the Court, quite probably, will treat 
with two issues which are of obvious importance to North Carolina. 

First, there is the question of "gradual adjustment"; Should Negroes be 
entitled "forthwith" (meaning, presumably, within 6 months to a year from the 
entry of a decree) to admittance to white schools? Or should there be a " gradual 
adjustment" to meet the law of the Brown decision? 

Second, there would seem to be implicit the question of the latitude of 
discretion to be invested in state officials: Should rigid rules for the change 
be formulated by the courts, or should state officials be allowed a wide choice 
of permissible methods to undertake the task? 

The final answers to these questions can, of course, only be supplied by 
the Court. But the Court has already stated that these are problems of "con- 
siderable complexity." There can be not the slightest doubt but that the 
Justices will give great weight to any arguments which the states might direct 
to these questions. In cases involving the working out of difficult remedies 
within the framework of state agencies the Court has paid great deference to 
arguments advanced by lawyers representing the states. In this respect an 
attorney general occupies a very special position before the bar of the Court. 

North Carolina's Attorney General has been invited to participate in the 
forthcoming argument, The question now considered is not: Should he appear? 
The question to be treated is: If he does appear, what principles could he argue 
for which will be of use to this state in resolving the problems spawned by the 


Brown decision? 


Cf., Rule 42 of the Revised Rules of the Supreme Court. See the line of 
cases running from Woods v. Nierstheimer, 328 U.S, 211 (1944) through Jennings 
v. Illinois, 342 U.8, 104 (1951) where the Court relied heavily upon the State 
Attorney General's explanation of the difficulties experienced by Illinois in 
devising post conviction remedies for prisoners. Cf. Dixon v. Duffy, 342 U.S, 


33 (1951). 
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It is believed that the Attorney General could argue for several very in- 
portant broad, general principles which would supply the basis for an adjustment 
to the decision and which also would not be so revolutionary to the State's 
institutior as may have been anticipated. These cornerstone principles have 
to do with: (1) the time element, (2) state discretion, (3). geographical 
variation within a state in adopting measures to meet the decision, (4) preventin, 
racial antipathy from jeopardizing the proper functioning of the schools, 

(5) preserving the academic standards in the schools, and (6) preserving the 
health and personal security of the children who attend the schools. 

Accordingly we shall consider the arguments which the Attorney General could 
make in behalf of these basic principles, and we shall consider the likelihood of 
their acceptance by the Court. In a subsequent chapter we shall consider how 
these broad, general principles might be translated into a working program which 


might help to meet the serious problems confronting this state. 


l. The Time Element 

Ordinarily, whenever a person suffers an abridgment of his legal rights, 
he is entitled to an immediate remedy. And when a plaintiff seeks an injunction 
against a continuing invasion of his constitutional rights, he is generally en- 
titled to a court order instructing the defendants to cease, immediately, from 
infringing the plaintiff's rights and do whatever must be done and can, legally, 
be done to restore the plaintiff to full enjoyment of his rights. In the segre- 
gation cases now pending the plaintiffs originally asked for such relief. And 
presumably they may argue for a decree which will achieve such 4 result. 

But will they get it? 

True, the Court has held that segregation violates the plaintiffs' rights. 


But, as noted, it has set down, for reargument, the question of "gradual 
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-cneyey eye Nor did the Court spell out in any detail what 1t meant by a4 
“gradual adjustment." But the rubric obviously refers in part to the time 
element. It would seem to imply a period of time in which the states will have 
to work out, slowly, the change. 

How long? ‘There is no express inference of an answer to this. "Gradual 
adjustment” might signify a period of at least three, perhaps five . . . perhaps 
more years. But it is quite possible that even if the Court decides next term 
in favor of a "gradual adjustment" it will not fix any precise time limit at 
all. Rather, the time might be left indefinite; the only limitation on the 
school authorities would be this: That they make reasonable progress; 60 long 
as they do make progress, the date for final completion of the task of conducting 
a school system with no regard to race will be left open, 

Of course this latter interpretation of "gradual adjustment” -- an indefi- 
nite period -- might invite litigation, and litigation could breed confusion. 
But that possibility may be just as strong if the Court attempted to fix some 
precise period of time for "gradual adjustment." If deliberate obstruction is 
practiced, litigation is bound to ensue. And so it is not idle speculation to 
assume that the Court could be prevailed upon to impose no fixed time limit on 
transition. Or, if it imposed a fixed time limit, it might well be a long one. 
We turn to a closer look at this proposition. 

There are, to be sure, some tough arguments to be advanced against this 


principle. 


3 The Court has set this question down for reargument;: 
"(a) would a decree necessarily follow providing that, within the limits set by 
normal geographic school districting, Negro children should forthwith be admitted 
to schools of their choice, or 
"(b) may this Court, in the exercise of its equity powers, permit an effective 
gradual adjustment to be brought about from existing sepregated systems to 4 
System not based on color distinctions?" (Emphasis added). 
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It has already been noted that in the usual case courts order immediate 
vindication of constitutional rights which are shown to be abridged. Indeed, 
in a number of prior cases involving segregation at the graduate school level, 
the Supreme Court has followed that course. 

In these cases Negro applicants to white graduate schools were able to 
prove that there were no "equal" outside facilities for Negroes which would 
afford them the same educational opportunity. Because of this the Court found 
a denial of "equal protection." Accordingly, the Court ordered immediate 
admittance of the Negroes to the "white" schools. It rejected state arguments 
which demanded delay -- a suspension of any ruling until the states first had 
a chance to "equalize" separate facilities for erecta t 

The Court has declared: Rights under the 14th Amendment are "personal and 
present." "Personal" means that each individual who complains of a violation 
of his rights is entitled to have his particular case considered on its own 
facts; each individual has a right of his own to “equal protection." "Present" 
means that if it be found that the individual's right has been violated, then 
prompt relief must be provided, There can be no delay about giving him "equal 
protection.” 

From this it might and probably will be argued that "gradual adjustment” 
would be a repudiation of the regular remedy for cases of this kind, that the 
Court should stick to its prior procedure. 

It can be argued, too, that any scheme of "gradual adjustment" will be 
but a dodge -- a law of compliance which permits state officials to do nothing 


at all whenever they are of a disposition to do nothing. Hence, it may be urged, 


Missouri ex rel Gaines v. Canada, 305 U.S. 337 (1938); Sipuel v. Board 
of Regents, 336 U.S. O31 (1940); Sweatt v. Painter, 339 U.S. 629 (1950), 
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why create a doctrine which could be so easily subjected to abuse? Of course 
there will be difficulty in securing mixed attendance in many schools, but why 
not have it done with quickly, rather than slowly and litigiously? Those are 
some of the arguments to be marshalled against "gradual adjustment." They may 
be impressive. 

But will they prevail? 

No one can say "no" with absolute assurance, but there are powerful argu- 
ments on the other side, 

The earlier segregation cases could be distinguished; they involved a very 
different situation. Each of them involved suits by single individuals for 
admission into graduate schools; the present cases involve suits by hundreds 
of Negro school children, and these plaintiffs would be the first to admit that 
there are thousands, even millions, whose rights are also going to be immediately 
affected by any decree which the Court might enter. Comparatively speaking, it 
is easy for a university to admit one Negro in a graduate school; it is extremely 
difficult, even disregarding the factor of racial antipathy, for public schools 
to shift pupils sround according to a new system which will take no account of 
race. In sheer man hours of planning for change the school cases involve a 
vast expenditure of time, whereas little time is needed to process a single 
application to a graduate school. That situation alone sets the earlier segrega- 
tion cases apart from the present cases. 

In the earlier cases the plaintiffs' rights to enjoy the same academic 
offering which was made available to white students could only be effectively 
secured by ordering admission of the plaintiff to the school which supplied that 
educational opportunity. In the present cases the situation is quite different. 
The "right" of the plaintiffs with which the Court is now concerned appears to be 


the right to be educated in a school system which does not require the separation 
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» 1h3 . 
of children solely because of their race. The moment the state ceases to operate 
this system of automatic separation of every Negro child from every white child 
Solely because of his race -~ the moment the state begins to make some sort 
of adjustment to a system which does not make race a controlling factor, pre- 
cisely then the infringement of the Negroes' right is abated to some extent. 
And precisely then much of the harm -- the psychological injury which the Court 
spoke of -- may be undone. Thus it might be argued that "gradual adjustment’ 
is not at all a denial of relief or a denial of the constitutional rights already 
enunciated by the Court. 

In any event there is yet another ground for arguing the inapplicability of 
the earlier graduate school cases. In those decisions, when the Court ordered 
admission of the Negroes, it made no major revision of the meaning of "equal 
protection," No significant change in a state's whole school system was neces~ 
sitated. Quite the contrary in the present cases. The decision may affect 
administration, expenditures, the allocation of pupils and teachers, and so 
forth, to a very great extent. It may necessitate revision of state statutes. 
Changes of this kind can never be worked overnight. 

When confronted with other big, complicated cases in different areas of the 
law, the Court has often allowed a considerable transition period to work out 

? 

relief, Notable instances of this have occurred in the anti-trust field. Thus, 

See e.g., United States v, American Tobacco Co., 221 U.S. 106 (1912); 
United States v. Paramount Pictures, 334 U.S. 131, 09 F.Supp. 881, 339 U.S. 974 
(1947). An analogy to nuisance abatement cases is also appropriate. Thus where 
the State of New Jersey sued New York City to enjoin the city from polluting its 
beaches by dumping garbage into the sea, the Court held that the state had an 
absolute right to relief, but it allowed the city reasonable time to "carry into 
effect its proposed plan" to erect incinerators to dispose of the waste. The 
length of this period of time was left open pending further proceedings. New 
Jersey v. City of New York, 283 U.S, 473 (1931). Again, when the State of Georgia 
sued the Tennessee Copper Co. to stop the discharging of fumes of sulphurous gas 
into Georgia, the court allowed the company considerable time and considerable 
discretion to devise ways to cease the illegal activity; and thereafter it enlarge 
the time to allow the company a further period to perfect devices to cut down on 


the fumes. See Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907), 237 U.S. 


47h (1915), 2ho WS, 650 (1916). To the same effect see City of Lakeland v. Harris 
197 So. 470 (Fla. 1940); Martin Bld. Co. v. Imperial Laundry Co., 124 So. 82 


(Ala. 1929). 
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the Court may conclude that a monopoly business has been conducted in an unlawful 
manner. But it has often provided a period of time, sometimes a very generous 
period, in which the owners and managers of the monopoly were allowed to sell 
some of their businesses or establish them as activities independent from the 
others. One reason for delay was because extensive planning was necessary to 
change the corporate structure of the illegal activities and still preserve 
property rights and the benefits of continued operation of the businesses, 
Extensive planning is also necessary to meet the Supreme Court's decision in 
the school cases and still preserve order and continued efficiency in the schools. 

It boils down to this: The plaintiffs in the segregation cases have in 
effect argued heretofore that they represent Negroes wherever segregation is 
practiced; they have deliberately raised a case which unavoidably affects well- 
established conditions in at least seventeen states; the five cases were sub- 
mitted on that theory; the first decision was rendered on that assumption; and 
the second -- addressing itself to remedies ~= can hardly ignore the far-reaching 
effect of the first. 

Indeed, language in the Court's opinion takes note of the difficulties 
just discussed. And the Court's invitation to the states implicitly carries 
recognition of the many, many problems involved in fashioning a remedy. The 
Court has stated: "Because these are class actions, because of the wide applica- 
bility of this decision, and because of the great variety of local conditions, 
the formulation of decrees in these cases presents problems of considerable 
complexity." (Emphasis added). It seems certain that the Court invited all the 


states to appear -- not as a matter of form -= but because each state can, and 


The Attorney General of the United States seemed to argue in his brief 
in behalf of a gradual adjustment. He also referred to the "de-segregation" of 
the Armed Forces which took place after World War II. It might be noted that 
this operation <= certainly a far simpler problem than the schools -~ has taken 
at least 6 years. See Brief for the United States, pp. 179-181. 
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should have an opportunity to demonstrate the many diverse obstacles to adjust- 

ment to the Brown decision. ‘Thus the Court, to use its own words, will probably 
welcome "the full assistance" of any state which desires to demonstrate some of 

the "complexities" involved in the problem of framing decrees, 

Special deference has been accorded to arguments advanced before the Bar 
of the Supreme Court by state A And there would seem to be added likelihood 
that this will be so when the question concerning "gradual adjustment" is 
taken up at the next term of the Court, Accordingly, assuming North Carolina 
does have a vital interest in securing an indefinite, or a long fixed period 
for slow, orderly adjustment to the Court's decision, there is a strong possi- 
bility that the Court will listen and that the state can win the day on this 


issue if it resolves to make the effort by making the appropriate arguments. 


2. The Element of Discretion 

Assume now that the Supreme Court will sanction a long, indefinite transi- 
tion period. "Gradual adjustment" may also imply another fundamental principle 
in the law of compliance. This principle, too, may be of significant value to 
the State in resolving its problems. 

The question arises: Who will undertake to decide the precise steps to be 
taken during this period? Who will decide exactly how the job of "gradual 
adjustment" is to be begun? Who will decide how it will proceed? The courts? 

Or the state officials? 
Ordinarily an equity decree settling the remedy in a case where legal rights 


have been violated is fairly precise. The courts direct what is to be done. 


7 


See note 2, supra. 
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The losing party is not given much discretion to determine how he will undertake 
to comply with the decision. He is told how to comply. 

So it is arguable that where constitutional rights are concerned, the 
courts should be strict in devising and supervising the exact methods whereby 
these rights will be immediately restored. And it is also arguable, with respect 
to the segregation cases, that to delegate discretion to the defendants to manage 
the "gradual adjustment" to the Brown decision is to invite delay, dodges, and 
litigious confusion, Perhaps the Court will itself, or will through a "special 
master" devise a detailed system for adjustment. Or perhaps the Court will send 
the cases back to the lower courts with instructions to devise such a system, 

But there is a good possibility that the Court could be persuaded to do 
Something different, Perhaps it can be persuaded to establish a principle for 
"gradual adjustment" which will leave great discretion as to ways and means in 
the responsible state school authorities, Perhaps it can be persuaded to formu- 
late law which will provide roughly that the federal courts should stay their 
hands completely until the school authorities have first devised and inaugurated 
a plan reasonable on its face, Only if these measures prove to be patently 
invalid, or only if nothing is attempted by the school authorities after a rea- 
sonable lengt of time, should the courts intervene, 

Some might say that this is an extraordinary method of judicial administra- 
tion, But we are dealing with an extraordinary A aya hpasiae The unusual features 
of the segregation cases have already been depicted. They are "class actions"; 
indeed they are "class actions compounded," for the rights of many persons must 
be resolved. Principles formulated in these cases, presumably, are to set a 


pattern for all states where segregation may now be practiced. Vital public 


Compare the enti-trust and nuisance cases cited in note 5. 
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interests of the states are involved -= e.g. expenditures of revenue, assign- 
ment of teachers and allocation of facilities. In the face of all this, it is 
not hard to imagine that the Court will be extremely reluctant to involve either 
itself or the lower federal courts in the intricate, time-consuming business 

of managing schools. 

That is a task which has always been left to the hands of administrative 
agencies. And, as a matter of discretion in controlling the volume of judicial 
business in the federal courts, and in maintaining a proper balance between the 
courts and state school boards, the Court might well be receptive to a request 
that the state school administrators, and not the courts, be allowed to proceed 
initially with the work of implementing de-segregation. The Court has stated 
that it is "a principle, now firmly established, that in cases raising issues 
of fact not within the conventional experience of judges or cases requiring the 
exercise of administrative discretion, agencies created by Congress, for regu- 


lating the subject matter should not be passed over "1° The immediate defendants 


Compare the Court's observations in the Paramount anti-trust case that 
"the judiciary is unsuited to affairs of business management" and should not 
become involved in such "affairs" unless "the need... is great and (the) bene- 
fits great." Compare Mr. Justice Frankfurter's observation in Alabama Pub. Ser- 
vice Comm. v. Southern Ry., 341 U.S, 341 (1951) that; "An equity court, in the 
exercise of its broad powers, may also decline to give relief if there are special 
circumstances which make it desirable for the court to stay its hand or decline 
to interfere . .. it may decline to consider a case which involves a specialized 
aspect of a complicated system of local law outside the normal competence of a 
federal court." Compare Burford v, Sum Oil Co., 319 U.S. 315 (1943) where the 
Court ordered a federal district court to decline jurisdiction in a controversy 
involving oil regulation in Texas on the ground that the case "so clearly involves 
basic problems of Texas policy that equitable discretion should be exercised to 
give the Texas courte the first opportunities to consider them." 

Far East Conference v. United States, 342 U.S. 570 (1952). Compare also 
United States v. Morgan, 307 U.S, 103 (1930). Where the Court invalidated on 
constitutional grounds a procedure devised by the Department of Agriculture to 
regulate railroad rates, but instead of instructing the Department on the proper 
procedure, the Court laid down some general principles and then remanded the cases 
to the Department to work out a new procedure. 
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in the school cases are the administrative agencies which have been established 
by state laws to manage the schools. The issues to be treated in formulating 

a detailed course of action for "gradual adjustment" are not within "the conven- 
tional experience of judges." Indeed they are issues “requiring the exercise 

of administrative discretion." Perhaps the very agencies which were established 
to cope with such problems should be given an initial opportunity to work out 
the intricate procedures for meeting the new principles of law enunciated in 

the Brown decision, 

There is, also, an important ~- albeit vague and flexible -- principle of 
federal jurisdiction which may apply here. It is a principle which limits the 
use of federal judicial power against state officials. We may generalize it. 
Where a state shows itself ready and able to supply a remedy to a plaintiff who 
claims a violation of his constitutional rights by state officials, then the 
federal courts may require that the plaintiff first “exhaust” his "available 
state remedy." It is a matter of comity and discretion: If the Court believes 
that the state administrative or judicial agencies can supply an adequate remedy, 
then the Court will give the proper state agencies an opportunity to correct the 
illegal Sherer Thus, even though statutes give the federal courts express 
equity jurisdiction to provide a remedy against an invasion of constitutional 
rights, the Supreme Court has in some instances required them to stay their 
hand until the state agencies have had an opportunity to act. Examples of this 


12 
have occurred in widely diverse fields: in criminal proceedings, in utility 


nt 
See e.g. Darr v. Burford, 339 U.S. 200 (1949). (Prisoners in state courte 


must exhaust all state remedies before seeking relief in federal courts.) Prentis 
v, Atlantic Coast Line, 211 U.S, 210 (1908). (Railroad complaining of a confis- 
catory rate order must first obtain full administrative review by state agencies 
and also review from state courts where state courts were empowered to revise 
the rake order. ) 

Stefanelli v. Minard, 342 U.S. 117 (1951). (Federal courts forbidden 
to use their equitable powers to intervene in state criminal proceedings, ) 
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regulation’? and in voting aagggeut The Court has also required federal courts 
to stay their hands, and withhold relief in situations where the state has 
embarked upon the enforcement of a complicated new statute or a complicated 
new administrative policy, The idea here is that a period of time should first 
be allowed in which the new statute or administrative policy may be put in action 
and tested and interpreted by actual gpnnt, tet 

These principles are not rigid rules of lew. They are considerations 
governing the exercise of discretion. They are derived from the very nature 
of our Federal system. They are particularly applicable in cases involving 
matters which have traditionally been the concern of the states. And the "segre- 
gation cases” pose a most difficult problem of relations between sovereignties 
under our Federal system of government which contemplates co-existence of dual 
sovereignties, 

Of course the Court did not abdicate jurisdiction to decide one issue -- 


the constitutionality of segregation per se -- posed in the five cases now 


13 Alabama Public Service Commission v. Southern Ry., 341 U.S. 341 (1951). 
(Federal court forbidden to intervene in rate-making controversy even where 
railroad alleges a violation of its constitutional rights, on the ground that 
state fours are available to resolve the controversy, ) 

1 See Lane v. Wilson, 307 U.S. 268 (1939); Peay v. Cox, 190 F.2d 123 
(1951). (Administrative remedies supplied by state must be exhausted. ) 


See e.g. Railroad Comm. v. Pullman Co., 312 U.S, 496 (1941). This case 
involved the validity of a regulation promulgated by the Texas Railroad Commis~ 
Sion which allegedly discriminated against Negro porters on pullmans. The regu- 
lation had not been interpreted or applied when the test case was initiated, 

The Court ordered the District Court to defer action:"[This case] touches a sensi- 
tive area of social policy upon which Federal courts ought not to enter unless 
no alternative to its adjudication is open." The Court held that an alternative 
was available in the form of a test case to be brought before the commission and 
the Texas courts. If this proved to be an illusory remedy then, and only then, 
should the federal court proceed, Albertson v. Millard, 345 U.S. 22 (1953) 
involved a broad challenge against a Michigan "anti-communist"” statute. The 
Court ordered dismissal of the case on the ground that since the appropriate 
administrative agencies had not even had a chance to interpret and enforce the 
act, the federal courts should, in the exercise of their discretion, refuse 
jurisdiction until the meaning of the statute had been clarified. 
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before it. But the second decision poses entirely different questions and 
different legal circumstances, The second decision permits great discretion 
in resolving the issues. We are dealing now, not with the validity of segrega- 
tion but with the remedial steps to be taken in the light of the invalidity of 
segregation. In resolving this second issue, the Court is now empowered by 
statute to enter any “appropriate judgment, decree or order or require such 
further proceedings to be had as may be just under the ede cs SRR RS Statu- 
tory language could hardly devise a broader or more flexible grant of power. 
And so the Court might well be persuaded to exercise this power to do justice 
by holding in effect that the states are to be given opportunity to move first 
-- and without court interference -- in making the "gradual adjustment." 
3. Geographical Variations in Approach and 
in Timing among Different Localities within the State 

North Carolina's Negro population varies widely in density throughout the 
state.~! This, presumably, may produce considerable differences in the problems 
now confronting the various communities of the state. Take two extremes: In 
some cities or counties full implementation of the principle of the Brown deci- 
sion might produce, comparatively speaking, little change in the make-up of 
the schools; by reason of a normal re-districting of attendance areas, or by 
reason of a small Negro population there might be few Negro pupils to be shifted 
to white schools. Yet in some other areas the decision may affect many pupils; 


the impact of any sudden change might have severe consequences. Again, in some 


16 28 U.S.C. sec. 2106. See Hecht Co. v. Bowles, 322 U.S. 607 (1944) and 
Addison v. Holly Hill Co., 322 U.S. 607 (1944) for a discussion of the Court's 
broad powers in framing relief. 


Figures for the counties are compiled in the appendices to Ashmore, 
The Negro and the Schools (Univ. of N. C. Press, 1954), 
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areas it may seem feasible to use one method of designating the schools to be 
attended by each student, in other areas a totally different approach might be 
desirable. 

Assume that this is true. Assume that it is desirable, not only that the 
state have both considerable time and considerable discretion to work out adjust- 
ment, but also that there be allowed wide variance in method and rate of progress 
between various communities in the state. The question then arises; Could dis- 
cretion be vested in local school authorities to devise, initially, appropriate 
school designation methods (in a later chapter we shall discuss the range of 
permissible methods) to meet the law of the Brown decision? And, depending upon 
the magnitude of the problem facing local school authorities ~- depending upon 
the existence of certain conditions to be discussed next in this chapter -- could 
the "gradual adjustment" of some communities be more "gradual" than that of 
others? 

Could such a variance be attacked as a denial of "equal protection?" 

Quite probably not. Beyond question a state need not provide for terri- 


torial uniformity in methods of governing every locality within its borders. 


ae It should be noted at the outset that these questions are not intended 
to suggest, and they do not contemplate abolition of North Carolina's Ts "State" 
system of education -- a “system widely praised among educators. See e.g, 
Wahlquist, Arnold, Campbell, Reller and Sands, The Administration of Public 
Education, pp. 65, 93, 315, 381, 473. (1952). For allowing initial discretion 
to local authorities to devise ways and means and to chart timetables for 
"gradual adjustment" does not mean that no supervisory power could be exerted 
by the State Board of Education to revise these measures where revision will 
affect obvious economies or other benefits to the State's school system as a 
whole. Further, placing a review power in the State Board might serve another 
useful purpose: It might be used to create a system of State administrative 
remedies which would preclude immediate resort to the courts by parents who were 
dissatisfied with "gradual adjustment" measures undertaken by the local school 
authorities. This aspect of "gradual adjustment" will also be discussed in 
greater detail in the next chapter, 
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Some cities or counties may be accorded different powers than others; or all 
may be accorded optional choice of alternative methods of governing. Disparity 


19 This is 


does not destroy their validity under the Federal Constitution, 
especially true where it can be shown that uniform methods of administering the 
law are not suited to the needs or problems confronting the siatet So, in 

the same sense, local boards of education could be accorded a choice of alterna- 
tive ways to exercise the power to select appropriate schools for children who 
reside within their jurisdiction. The Brown decision -- while it forbids a 
total enforced separation of students based solely on their race -- does not 
compel any one method of school assignment; indeed, as we have already seen, 

it would seem inevitable that the Court will still allow complete discretion 

to the state school authorities in effecting a slow adjustment to a system 
which no longer requires segregation solely for reasons of race. And this, 

in accordance with the traditional law already outlined, would permit local 
variance in method. 

Still, it may be argued that there should be no variance in timing, that 
some areas should not -- with the sanction of law -~ be allowed to lag behind 
others. Yet note that we are here talking, not about a system which permits 
some localities to deny constitutional rights while others do not, but about 
a system which permits a variance in the remedial period for working out an 
adjustment to meet the Brown decision's difficult re-definition of substantive 
constitutional rights, And plain and simply, it is but a fact of life that 


there can be no uniform pace of adjustment. Indeed the Brown opinion takes note 


a? Ft. Smith Light & Traction Co, v. Board of Improvement, 274 U.S. 387 
(1927); See Salsburg v. Maryland, 74 S.Ct. 200 (1954) for a recent application 
of this principle and a compilation of the cases. 

Salsburg v. Maryland, supra. 
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of differences in problems between the various states which now adhere to segrega- 
tion, and the facts to illustrate these differences were well-developed in the 
records of all five school segregation cases. Expert witnesses testified, and 

it was self-evident, that the problems of de-segregation in some states might 
not be as difficult as in others, Take, for example, Delaware and Kansas: In 
Delaware the state courts had, prior to the Brown decision ordered the integra- 
tion of some colored students into white schools; in Kansas segregation had, 
prior to the Brown decision, been abolished in an overwhelming number of communi- 
ties. For both of these states the problems spawned by the Brown decision may 
be relatively light when compared with the problems faced by other southern 
states, 

This points up the likelihood that the Court will allow both considerable 
state discretion and considerable state variance in meeting its first decision. 
And if variance between states is permissible, local variance within states 
should also be possible. In this context there is nothing magic in state 
boundary lines. For the Court has declared that if "diversities" in legal 
remedies "may exist in the several states without violating the equality clause 
in the Fourteenth Amendment, then there is no solid reason why there may not be 


such diversities in different parts of the same States) 


4, Taking Account of the Intensity of Racial Feeling 


Assume now that under the law yet to be formulated state and local authori- 
ties may be permitted to enjoy a wide latitude of discretion and a wide variety 


of ways and timing for the "gradual adjustment," 


2l 
Missouri v. Lewis, 101 U.S, 22 (1882), Cited with approval in the 


recent case of Salsburg v. Maryland, supra. 
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Assume, too, though it may be hoped that the assumption is unfounded, that 
&@ major difficulty in adjustment in some areas will be the possibility of 
serious disruption of the school program if white and colored children are 
immediately intermingled to any great extent, To be more precise: Assume that 
this problem is not one of mere psychic resentment but of resistance or obstruc- 
tion sufficient to impede the actual functioning of the schools and beyond the 
control of the schools, Assume that the likelihood of such conditions prompts 
@ desire to proceed in such areas at a slower pace than in others. 

For example; Suppose a particular community has a large Negro school popu- 
lation. Suppose that a changeover to a school system where race plays no part 
whatsoever in the assignment of children to school would mean that some schools 
would have a very high proportion of Negroes to whites, and suppose that this 
possibility would arouse considerable community hostility to the change, and 
suppose that this antipathy would clearly spell serious interference with the 
school's program if the change were undertaken. Could the school authorities 
delay making any immediate change? Could they take steps to integrate only a 
few Negro students with white students as an effort at mixed attendance -- rather 
than plan a change to a pattern where the number of Negroes will be so great that 
disorder may well ensue? Could this danger be invoked by itself as grounds for 
permitting this locality to lag behind other regions while it takes only limited 
and experimental action to meet the de-segregation problem? 

The question is difficult to answer. Yet the question looms large in dis- 
cussion of the segregation problem, Candor compels an attempt to analyze it. 

There are, to be sure, some strong arguments against what would amount to 
delays based on a finding that the intensity of racial feeling calls for delay. 
It can be urged: The Brown decision abolishes all distinctions in the adminis- 


tration of the school system based on color, and this ould mean that neither 
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the courts nor state officials have the right to allow community prejudice to 
frustrate realization of constitutional rights. Fear of racial strife was 
raised as an objection to invalidation of the "separate but equal" practice, 
but it was necessarily rejected by the Court in its Brown decision; accordingly, 
it is arguable that it should be rejected as a ground for failure to implement, 
soon and completely, the Brown decision. And it can be argued, too, that to 
countenance this particular principle -- which justifies a "go slow" approach 
where feeling runs strong -~ is to delegate too much discretion to state and 
local authorities. Of course de-segregation is unpopular, but there may be no 
ascertainable way to measure the true index of racial antipathy within a given 
community and consequently there can never be definite assurance that serious 
physical disorder will be the probable result of integration. And if the 
standards for invoking this kind of extra-gradual "gradual adjustment” are so 
vague, then the principle itself should be rejected; otherwise it will supply 
a convenient screen for mere inaction on the part of any reluctant body of 
school officials. So runs one side of the argument, 

On the other hand, arguments might be advanced which might make the courts 
receptive, under certain circumstances, to delays based on particular circum~ 
stances of strong community hostility to change. 

It is not contended now that the probability of disorder can be used to 
justify permanent, total segregation. This is not an attempt to let community 
prejudice completely frustrate the implementation of constitutional rights. 
Rather the delay is sought only to give the state time to allay the threat of 
serious disturbance which might disrupt the functioning of the schools, to allow 
the passage of time to reduce this threat of disorder. 

It is true that the possibility of physical disturbances in the schools 


did not stop the Court from deciding that the bi-racial, separate school system 
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must be abolished. But does it necessarily follow that this possibility should 
be ignored in decreeing what is to be the remedy to segregation? As already 
noted, the courts have wide, flexible powers in respect to the remedy. An 
essential criterion in the exercise of these powers is to do Reet eae This 
includes the power to fashion a remedy that will best accommodate all of the 
interests of Negro school children. In the words of an earlier decision of the 
Court dealing with "equal protection," he who seeks immediate and "sweeping" 
relief -- which should include a demand for relief such as total integration in 
the schools forthwith and regardless of the consequences ~~ must show that his 
"individual need requires the remedy for which he Bere a A remedy which 
would precipitate immediate violence or frustration of the activities of the 
schools would hardly fit the "needs" of Negro school children. A remedy which 
recognizes the illegality of segregation but delays total integration until 
some initial experimentation with non-separation and until some conditioning to 
the idea can be achieved, might suit their "needs" far better. 

Nor does it necessarily follow that this principle will import too vague a 
standard and will too easily be invoked as a dodge, Standards for administering 
it could be made reasonably precise. The principle could require a finding that 
serious frustration of the functioning of the schools would be the result of 
immediate mixed attendance. A determination to this effect would require con- 
vincing evidence, not idle speculation. It might require that reference be 
made to the community's history of racial relations, to the bona fide beliefs of 


responsible citizens, to other relevant considerations demonstrating the likelihoos 


See note 16, supra. 


22 
a3 McCabe v. Atchison T. & S. F. Ry. Coe, 235 U.S, 151 (1920). 
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of strife, but, above all, to the population yagtee Nor could findings to 

this effect justify a continuing total failure to take any steps towards adjust- 
ment to a school system which took no account of color. Some experimental 
efforts to prepare for change should eventually be practiced, for example: 
integration of some younger classes in some smaller schools where the classes 

and behavior will be easier to control, Again mixed attendance might be attemptec 
in one white school where the total number of children is not too great and where 
the number of Negroes attending will not be so great as to give rise to community 
alarm and hostility. 

We need not now spell out any specific pteerans®) The point here is to 
demonstrate that this state could plausibly argue that delays and a special 
approach predicated on serious problems of community antipathies need not be: 

(1) too vague a principle, or (2) a principle which is not more than a mere 

rationalization for doing nothing at all as the years pass by. For if such an 
argument is to be invoked successfully, it must be invoked with a showing that 
the responsible authorities will proceed to meet the problem and use both good 


faith and common sense to overcome it. 


5. Taking Account of Differences in Academic Backgrounds 
between Negro and White Students 


The decision of the Supreme Court declares that race cannot be a ground for 


separating Negro and white students; "To separate them from others of similar 


In a very recent free speech case, Beavharnais v. Illinois, 343 U.S. 
250 (1952), the Court took judicial notice of the fact that resistance to mixing 
the races can vary, depending upon the population factor. The Court showed grave 
concern for the problem of racial strife, and laid stress upon the peculiar cir- 
cumstances existent in communities in Illinois. These conditions were invoked to 
justify the imposition of criminal penalties against race libel. Obviously the 
imposition of such penalties constitutes a threat to freedom of speech -= an in- 
portant, perhaps the most important single constitutional right. Yet the Court 
justified the state's action on the basis of the peculiar problems confronting 
many Illinois communities. 

Ways and means to put this standard into effect are discussed in the 
next chapter. : 


ot apnthart Siucs 20v NS scout noitsLeqoq odt of fis svete aut « mite > 
-deutbe eirisvod eqbte ein’ tlat ob @ark tet Ladod guimbtans o-etaeee aM ah 
Lndoombeqee emo@ .toLloo to dnvosos om Aoot dotew nesveys foodoa & % ne 
solquexo yot .Beokvoang od yiteutieve piuocs enaado “ot sreqey of — 

sopants edt sirsdw afcodos telfoma emoa art eosapis aagquoy. ome, tO no ttey 3 
Yetquatte od dig bes sonebastte Boxter ctend .fownoo of totess od ILiw toiveds wii 
stedw hoa dretp, oot ton ab meuifkdo Yo redmum Isded odd szedw Looiion ee 
yticuamos ot gait avin ot a8 tnetpe ov of tom LLiw gatbastta neongelt to ~odutsc 6 
| | wyrkliveod bas are 


4 


ot at oxen tatod scl ‘ TB TO NG sieht yas tuo Iiscs won oo Seow ov) 
[stoees ea baa syeleb dadt gupye vidtaweig bivoo atite aldt tons otastec 
;0¢ ton heen aeliitaqtias yt inwmmos To ante “ier BO ETSE MO detea they rope 
Sion B madd atom tom at dotdw pietohaes p AS) w ,elets snlag 8 auReV ». 3 

Me tout ti 07% Yd aang atiesy edd es [is os antivon gntob 40% soitest | 
tact autwoda s dit iw bovovat ed tavm th .ysivtaesoowe bovloval of of al 4 190 3 
Boos died sey baa aol forte aris toon of abbots Lfiw esitinodsye efdie que: : Of 


.t @mootsvo o¢ semen somos bas deh 


abovorstoed 5 oimebeok ak ae a20ns 9ttrgd to Pea guided oe 
if atnebide edtew J hi ogen noswrod 


tot Bayors 8 od tonmeo soe tact sersioab dniod eme'sque ot to soletoed ee 


tealintea to stereo moxt meds steaxsdoa of" ratoabuda of hey bas ovat yattet “ 

j . E is 

as 

62.0 CHE ‘afoarttr +V elanisduasd ,sae> dossye sext tusce+ ytev 

gatxln ot sonatatea: dads Just sa} to ooidon Lalothyt Aoot sxw0d als 
avery Sewode Javod off .todost aotésiugog edt ooqu ankbueqeb .yipv aso. 
~xto tstivosq ond nog asexte Stel bas ,otinte ieiost to meidorq ont 

ot Lorlovat sxew enolithaoo eaed? .etontifl ak settinummo ak taesetxs 

edd ylavetwdO ,fedil soar taentngs eotelaneq Laninino to. pub ergs ei it 
~mt a3 «= doseqa to mohsert of teondt a astutttenoo seltieusg dove to aotthe > 

Jwod edt Jo¥Y .tiyty Lanottutitanoo elyate tuaduogmt taom edt eqsdieq .suess 

enitnotitos ameldorg talluseq edt to aleed ete no sottos comm bgecetl ite 

 -gwoltete he 
edd at bosauos kh 91g ¢os'tts ovat bishasta acat riot ot cree” 


rrr 
mrtry 
a ae 
1 € 

‘Oe 
purrs <F 


ub 
w 
¥ 
on 
~ @ 


ee 3. al 


- 158- 


age and qualifications solely because of their race" is unconstitutional. 
Nevertheless, factors other than race and racial hostility may militate against 
the immediate intermingling of students from schools which have since their 
inception been wholly separate. 

If local authorities could demonstrate that pupils of one race in a given 
grade could not be expected to participate and keep up with students of the 
other race in the same grade level, then it is arguable that immediate integra- 
tion of the two classes would be unreasonable and delay justifiable. Utiliza- 
tion of such a principle would, it is true, serve to continue the status quo 
of separate education, and it might, in some respects, tend to stigmatize the 
children who are kept separate because of their insufficient preparation, On 
the other hand, the separation now contemplated is temporary. It is designed 
to make the "adjustment" in "gradual adjustment" smoother, There might be 
obvious ill effects, both on the students and the school system if children of 
the same grade level but with wholly different academic backgrounds were immedi- 
ately intermingled. Would the courts be willing to ignore this difficulty? 
Quite possibly they would i ae 

Again, to forestall contentions that delay for this reason would amount to 
deliberate non-compliance, there would exist a need for detailed and objective 
analysis of the facts. If it were determined that the disparity between schools 


is so great that delay is desired, then that determination should be supported 


Compare a number of state cases where the courts have recognized that 
the need to preserve academic standards may result in a refusal to keep a pupil 
in a particular school. Ward v. Flood, 48 Cal. 36 (1874); Mitchell v. Gray, 

93 Ind. 303 (1883); Williams v. Maryland, 192 AH. 353 (1937); Tate v. North 
Pacific College, 160 Pac. 743 (Ore. Toi). 
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by all the relevant evidence of the particular academic deficiencies.©! And 
in justifying delay it should also be shown that efforts are being undertaken 
to correct these deficiencies so that the gap in academic background between 
students of the separate schools will be narrowed, as soon as possible, to the 
extent that they can be taught in one school without one group retarding the 
progress of the other. And it is to be noted that at the lower grade levels 
in school, the disparity in academic background between Negro and white pupils 
will in all probability be less evident. So it may be doubted that school 
authorities could invoke this particular principle to justify a delay in de- 
segregating the lower grade levels of the schools. But in respect to the higher 
levels, the courts might allow it under circumstances such as those depicted 


above. 


6, Taking Account of the Need to Protect the Health of 
Individual Students 


Some concern has been expressed that mixed attendance in the schools, in 
some areas, may imperil the health of some of the children in the mixed schools. 
And the question here is whether the Court would recognize and permit the states 
to take appropriate action to protect its school children from disease. 

It would seem beyond question that the Court would recognize this interest. 
The right of a child to attend school without restriction as to race -- like 
the right of a person to practice his religion free from governmental restric- 
tion -- should not override the power of a state to take measures clearly de- 


signed to prevent the spread of disease; if a state may compel vaccination 


es Otherwise the school authorities might become amenable to suit in the 
federal courts. Compare Davis v. Arn, 199 F.2d 42k (1952). (An administrative 
agency must be afforded a chance to justify what would appear to be discrimina- 
tory action, but if it fails to justify it then an action will lie.) 
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despite sincere religious beliefs against it, then the state should certainly 
be free to isolate or exclude from its schools a child who is a carrier of con- 
tagious disease.*° In the same sense it may compel cleanliness and enforce 
other standards manifestly designed to protect the pend cel safety of all. 

But the power to protect health cannot be used indiscriminately. The 
"equal protection" clause is a limitation against the power of the states to 
Single out, indiscriminately, some "particular race or nationality for oppressive 
treatment" on the grounds that they are fit objects for special precautionary 
health pesetrrenbar It is a question of adopting means which are limited to 
dealing with the particular danger at ee Thus, just because one child of 
a particular race, if allowed to mix freely with all children, might be a menace 
to the health of all does not mean that every child of his race may be singled 
out for the same treatment. The distinction between appropriate and indiscrimi- 


nate means to protect the health of students should be too apparent to be labored 


further. 


7. Taking Account of the Personality, Needs and 
Desires of Individual Children 


A number of "de-segregation" plans proposed and practiced in other parts 
of the country have taken note of the difficulty involved in dislocating great 
numbers of students from a school and an environment in which they are well- 
established and removing them to a new environment. As set forth in a plan 


1 
adopted for Washington pices” "stability, continuity and security in the 


- Jacobson v. Massachusetts, 197 U.S. 11 (1905). 
is Skinner v. Oklahoma, 316 U.S. 535 (1942). 
31 See Buck v. Bell, 274 U.S. 200 (1927). 
By the D.C. Board of Education; see Washington Post, May 26, 1954, p17. 
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educational experiences of the pupils during the transition period" are an 
overriding factor; and it may be that any plan for gradual adjustment should 
seek, insofar as possible, to accommodate these interests, Would the Court 
recognize these interests and permit the states to take them into account in 
adjusting to the law of the Brown case? Quite possibly, Children are not 
fungible goods; they cannot be uprooted and switched from school to school, 

as if they were automatons, Nothing in Chief Justice Warren's opinion implies 
that they can. Indeed, the Court took pains to cite psychological and sociologi- 
cal authority to the effect that enforced separation for reasons of race had a 
powerful effect on the minds of those segregated. If the Court is going to take 
account of these "non legal" factors, then surely it might take account of other 
psychological and sociological factors, equally Vanieedtenlisiea a To do 60 
would be no repudiation of the doctrine laid down in the Brown case. Enforced 
segregation may work a harm, So, too, might enforced integration when precipi- 
tated upon a student attending a school system with a deep tradition to the 
contrary. Surely a central idea behind the notion of "gradual adjustment" is 

to take account of precisely this facet of the problem. 

To be more precise: Suppose that a local school authority, to adjust to 
the Brown decision, works out a re-districting of its school areas and a re- 
allocation of pupils to school facilities, But by virtue of this change a 
student who would, under the old system, attend high school "A" would now be 


eligible for transfer to high school "B". The transfer may uproot him from 


32 
This assertion would appear to be self evident. It also is supported 
by much of the expert opinion evidence of the sociologists and psychologists who 
testified in the segregation cases now pending. See e.g., Briggs record at pp. 
14-146, and Davis record at pp. 500-501. Most of the experts who testified on 
the sociological and psychological effects of segregation agreed that some trans: 
tional period was necessary. Opinions differed as to the length and nature of ii 
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friends and a school community and an environment where he is well-established. 
It may even thrust him into a school where there are few other members of his 
racé. Be he Negro or white, neither he nor his parents may wish for the change. 
Under such circumstances could he be permitted an election -- a choice between 
moving to the school which is now designated to serve his neighborhood or remain- 
ing with the school community where he is well-established? Would it be legal 
to incorporate a feature into the de-~segregation plan which allowed him to attend 
school "A"? 

In practice, of course, such a plan might well result in a considerable 
amount of voluntary segregation. But that does not ipso facto violate the law 
of the Brown case. The Brown case established a constitutional right -- the 
right to be free of compulsory segregation on the grounds of race alone. Yet it 
is well-established that a person can waive other constitutional rights. And 
the states can provide for such a watverts Certainly permitting such a waiver 
ought to be allowed here, when the purpose of the waiver is to cushion the race- 
relations impact on children of a decision which, after all, has its sharpest 
impact on children and not adults. Such a procedure seems designed to insure 
the adjustment in "gradual adjustment" and still insure that this adjustment will 
be gradual, 

Detailed discussion of voluntary segregation and possible constitutional 


limitations upon certain of the methods used to achieve it will be taken up in 


33 See e.g,, Patton v. United States, 281 U.S. 276 (1930); Adams v. U.S. 
ex rel McCann, 317 U.S. 269 (i9h2), (Waiver of jury trial.) Rogers v. United 
States, 340 U.S. 367 (1951). (Self-incrimination.) Cf. Carter v. Illinois, 


329 U.S. 173 (1946). (Waiver of counsel.) Of course a "waiver" must be both 
voluntarily and intelligently made. See Johnson v. Zerbst, 304 U.S. 458 (1938). 
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the next chapter. The point here is to demonstrate that the Court might easily 
be persuaded to recognize the broad principle described above -- which would 


allow some methods of voluntary separation of students of different races. 


8, Summary and Comment 

Broad principles underlying the "law of compliance" have been sketched in 
this chapter, It deserves to be reiterated that they are not now the law. But 
they might become so, Nothing in the Brown opinion suggests that the Supreme 
Court of the United States is hell bent to force immediate integration upon the 
states which have, for years, operated segregated schools without any court 
declaration to the effect that the practice.violated "the Supreme Law of the 
Lend." There is every possibility that the Court might adopt a contrary posi- 
tion, 

These segregation cases are sui generis. The Court's decision touches 
deeply upon the relationship between the federal government and the states. 
Surely the Court is aware of this. Some comment upon the Brown decision may 
have obscured the fact that the Court, while it has indeed, by many of its recent 
decisions, expanded the range of substantive personal rights protected by the 
"due process" and “equal protection” clauses of the Fourteenth Amendment, has 
also demonstrated an acute consciousness of a need to avoid a proliferation of 
these decisions into a network of constitutional doctrines which will super- 
impose federal law over many fields of sovereign action which have, traditionally, 
been the domain of the states or local governments. A host of recent cases 


testify to the Court's very great awareness of this problem, 


3 For some very recent cases see, e.g., Steffaneli v. Minard, 342 U.S. 
117 (1951). (Refusal to extend federal equity jurisdiction under the Civil 
Rights Act so as to permit any federal court interference with pending prosecu- 
tions under state law for state crimes); Collins v. Hardyman, 341 U.S, 652 (1951). 
(Refusal to extend Civil Rights Act jurisdiction so as to permit tort suits 
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And, as already noted, there are indications that the Court may well be 
quite receptive to arguments and expositions which will depict, graphically, 
that which the Court cannot know fully without instruction -- the nature of the 
problems now confronting states affected by the Brown decision. Recognizing 
these problems, the Court may well respond favorably to proposals for under- 
lying principles of the “law of compliance" which are calculated to assuage 
these difficulties. That much, at least, the state might anticipate if it 


pleads its case with force. 


against private citizens who allegedly violated federal rights where state tort 
law plainly offers an adequate remedy); Tenney v. Brandhove, 341 U.S, 367 (1951). 
(Refusal to extend Civil Rights Act jurisdiction to cover suits against state 
legislators alleged to have willfully violated federal constitutional rights); 
Darr v. Burford, 339 U.S, 200 (1950). (". . . it would be unseemly in our dual 
system of government" to extend federal habeas corpus jurisdiction to include 
cases involving constitutional issues raised by state prisoners unless the 

state courts afforded no "opportunity" to "correct" the alleged "constitutional 
violation.") To the same effect see Brown v. Allen, 344 U.S. 443 (1953). As a 
generalization it might be said that In all of the above cases a statute of 
Congress, on its face, seemed to require the federal courts to assume jurisdic- 
tion; yet in all the Court held that as a matter of discretion the federal courts 
should not assume jurisdiction over the controversy because to do so would involve 
the federal judiciary too much in litigation which should be the primary concern 
of the states. Cf. Wolf v. Colorado, 333 U.S. 25 (1949). (Refusal to extend 
federal exclusionary rule on evidence seized by search which violates the Fourth 
Amendment, even though the prohibitions of the Fourth Amendment apply equally to 
the states.) To the same effect see the recent case of Irvine v. California, 

347 U.S. -- (1954). Cf. Gallegos v. Nebraska, 342 U.S. 55 (1951). (Refusal to 
extend federal exclusionary rule on confessions to state courts, even in circun- 
stances involving flagrant illegal detention and coercive treatment of prisoner. ) 
In these cases logic might have required a contrary decision, but, following the 
philosophy of Adamson v. California, 332 U.S. 46 (1947), the Court refused to 
restrict state rules of evidence on constitutional grounds. 
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Accordingly it would seem that one initial step which this state might 
take to meet the Brown decision is to fight for the largest possible expansion 
of the framework of law which would allow a "gradual adjustment" to the deci- 
sion -= an expansion which would allow the state-wide latitude in terms of 
time and discretion to implement the doctrine which the Court has propounded 
in its first decision, 

But it may be asked: How can the broad general principles which have 
been sketched above be translated into a concrete program for operating the 


schools? Some of the possibilities will be treated in the next chapter. 
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CHAPTER IV 


POSSIBLE “‘AYS OF WORKING A "GRADUAL ADJUSTMENT" 


The Brown decision in its narrowest context pertains to a certain form of 
the exercise of sovereign power by the states -~ the power to place children in 
a public school, The decision establishes a limitation upon the way in which 
State officials can exercise this power; it declares that children of different 
races cannot be separated into segregated schools because of their race, This 
manner of exercising the placement power violates the colored child's right to 
"equal protection of the laws," 

Yet we have seen that it is quite possible that the Court, because of the 
extraordinary nature of its decision, may be persuaded to formulate law which 
will. 

(a) give the state a long -- perhaps indefinite -- time to adjust its 

school system to this principle, 

(b) and leave the state free to devise its om ways and means to work the 

adjustment without court interference, 

(c) and permit geographical variations within the state in ways and means 

and timing, 

(a) and permit the state to take limited but appropriate measures to pre- 

vent enforced mixed attendance from resulting in such conditions as: 

(1) racial antipathies seriously impairing the proper functioning of 
the schools; 

(2) a serious impairment of the academic standards of the schools; 

(3) a threat to the health or psychological security of individual 


students who might be affected by a change in schools, 
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Let us assume that the Court will recognize these principles, In this 
chapter we move on to identify some of the possible ways by which they can be 
used to devise methods of designating a school to be attended by each child in 
North Carolina who is educated in the public school system, We will treat with 
such methods as; 

(1) assigning children to schools, 

(2) arranging attendance by the creation of new attendance districts, and 

(3) allowing children to elect a school, 

We will attempt to analyze each of these methods; and we will also estimate 
how far the State might go in using them to preserve, permanently, the status 
quo of total separation of the races in the schools. We will also treat, very 
roughly, with the question of what role the State Board of Education might play 
in working out this "gradual adjustment" to the Browm decision, Certain other 
problems pertaining to gradual adjustment will also be discussed: the problem 
of the institutions of higher learning; the problem of treatment of Negro 
students who attend school with white students; and the question of the rights 
of Negro teachers, And finally, we shall treat -- again very roughly -- with 
the question of what legislative changes would have to be made in North Carolina 
laws to adapt the State's school system to the changed conditions wrought by the 


lay of the Brotm decision, 


1. Assignment 
One way which the responsible school authorities might choose to deal with 


the placement problem is by making individual assignments, Thus the placement 
of each child who resides within the jurisdiction of a local school board could 
be treated as an individual case, The board could weigh the standards listed at 


the outset of this Chapter and then assign the child to a particular school, 
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For example: The board might seek to estimate, first, the effect which 
mixed attendance might have upon the functioning of the schools in its particu 
lar community, If the proportion of Negro students to whites is high, if feel- 
ing runs strong against any abrupt change in school placement which would mingle 
students according to this proportion, if this antipathy is strong enough to 
constitute a serious threat to the functioning of the schools, then, according 
to the principles already laid dowm, the board could take stens to limit mixed 
attendance, In fact, as noted, where conditions were sufficiently aggravated, 
it could use its assignment power to attempt experiments in mixed attendance 
only at some selected schools or only at certain grade levels, And it could also 
invoke other standards noted above -- academic background and psychological needs 
of pupils «- to select for experiments in mixed attendance only those pupils who 
might best adjust to the change, 

Because the adjustment is to be "gradual" ~. because it is to be worked out 
very slowly -- and because great discretion (if not abused) is to be reposed in 
the school authorities, the Board should certainly be empowered to "feel its 
vay" through the problem, Of course, as already noted, the obvious limitation 
on this power is, in non-legal language, that the board use good faith and com- 
mon sense, It must be remembered that it is the law of the Browm case that en- 
forced separation has been declared illegal, And we are now talking about the 
exercise of the assignment power as a transitional means to meet this law, not 
as a method to preserve the status quo, permanently and totally, 

But could the assignment power be used to effectuate total segregation, 
permanently? That suggestion has been made, And legislation in at least two 


1 
states has apparently been framed for this purpose, The statutes provide that 


House Bill No. 5, 1954 Session of Mississippi Legislature (approved by 
the Governor, February 195), House Bill No. 1138, 195) Session of Louisiana 
Legislature (approved by the Governor, July 195). 
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the assignment of each child to a public school is to be treated as an individual 
case requiring a separate decision on the part of the responsible agency, The 
assignment is to be based upon such factors as the "welfare" of the child, or 
"the best interests" of the child, the "health" of the schools and the "welfare 
and best interests of the schools involved." 

Certainly these standards are not on their face invalid, and certainly on 
its face such a statute would seem fair, It says nothing about enforced segre- 
gation or the maintenance .f separate schools for the two races; rather it sets 
up noneracial criteria for school assignment -- the "welfare" and the "health" 
of the students and so forth, Presumably, especially in the light of what has 
already been said, these might be recognized as permissible standards for school 
assignment, 

Thus, judged in the abstract, all of these proposed assignment plans 
appear to be legal, But that is no end to the matter, Tor if they were tested 
in a case arising against a background of a consistent practice of racial 
segregation -- especially a background of statewide, total racial segregation 
on the part of local school boards, this ostensible legality would probably not 
save the plan from invalidation by the courts, The nub of the matter is that 
the Brown decision declares that race can no longer be used as a governing 
standard in the assignment of children to schools. We have seen, of course, 
that it is quite nossible that the Court will allow a "gradual adjustment" to 
its decision -- even though this will entail the continuation of some segrega- 


tion, But certainly the Brown decision has necessarily rejected the view, 


which was the whole legal basis of the argument on the merits for the "separate 
but equal" doctrine, that total, permanent racial segregation is a legitimate 


way of exercising the states! admitted power to protect the "welfare" of 
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students and the "best interests" of scnobts Such an argument was manifestly 
the underlying theory of Plessy v. Ferguson” -~ the case which established the 
"separate but equal doctrine"; and the court has expressly overruled the Plessy 
case insofar as it applies to public edudattents 

Nor would it matter that the assignment statute was valid on its face be- 
cause it made no provision for racial segregation; if, in fact, the action of 
an assignment board were challenged in a case which arose against a background 
of total permanent segregation, and not gradual adjustment, the courts would 
quite probably not be deterred from declaring the action of the board invalid, 
An aged doctrine of "equal protection" prohibits discriminatory enforcement of 
non-discriminatory statutes, In 1886 the Supreme Court of the United States 
was confronted with a bare? involving the validity of a San Francisco ordinance 
which required all operators of laundries to procure a license, The administra- 
tive board established by the city to grant laundry licenses was empowered to 
consult certain standards before issuing the occupational permit to any appli- 


cant, These standards related to public health and safety, On their face they 


The defense of the constitutionality of the "separate but equal" system 
was predicated on the argument that separation of the races was a valid exercise 
of the police power -- the power to protect health, welfare and morals of the 
schools, A glance at the transcript of the oral argument and at the briefs for 
the states will disclose this, The decisions of the lower federal courts were 
predicated on that precise ground, Those decisions were reversed by the Supreme 
Court 
3 163 U. S. 537 (1896), This case is discussed in Chapter I, 

Of course, the Broim opinion spoke of segregation based "solely on the 
basis of race." But this obviously refers to an exertion of the police power 
which provides that racial segregation is the way in which a state has attempted 
to protect the welfare, health, morals and safety of its people, Consequently 
there would seem to be strong arguments against the validity of any re-enactment 
of the state's school segregation laws with a declaration that such laws were 
based on an exercise of the state's police power, A proposed constitutional 
amendment to this effect has been submitted in Louisiana, See House Bill 1137, 
195), Session of the Louisiana Legislature. 

Yick Wo v. Hopkins, 118 U. S, 356 (1886), 
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were eminently fair and proper, But it was also proven that the board had so 
administered the statute that over 200 Chinese applicants for licenses had been 
rejected, and vatina white person had been disqualified, A rejected Chinese 
applicant raised a test case, He claimed the right to ignore the board's re- 
fusal to grant hima license and also the right to ignore the provision in the 
ordinance which required a license as a prerequisite to engaging in the laundry 
business, So the question before the Supreme Court was whether the licensing 
ordinance was unenforceable, not because it provided for an illegal discrimina- 
tion in actual terms, but because it had obviously been administered in a dis- 
criminatory fashion, The Court held that the ordinance was unenforceable, It 
declared: 

+ » » Though the law itself be fair on its face and impartial in 
appearance, yet, if it is applied and administered by public authority 
with an evil eye and an unequal hand, so as practically to make unjust 
and illegal discriminations between persons in similar circumstances, 
material to their rights, the denial of equal justice is still within 
the prohibition of the Constitution , ..«. 

This oft quoted dictum has since been invoked to establish the doctrine 
that persistent, discriminatory enforcement of non-discriminatory statutes may 
render the enforcing agency subject to the corrective power of the courts, 
Thus, once it might become apparent that an assignment statute (such as 
Mississippi's) was being administered so as "to make . . , illegal discrimina- 


tions" -.{ discriminations which were "within the prohibition of the Constitu- 


tion" -~. then a court might well feel free to take whatever steps it deemed 


6 See e.2., Iowa Bank v. Bennett, 28) U. S. 239 (1931) (discriminatory en- 
forcement of tax statutes against certain taxpayers); Davis v. Schnell, 336 U, S, 
933 (1919) (discriminatory enforcement of voters! registration statutes), Of 
course there must be a showing of purposeful or persistent discriminatory en- 
forcement of the laws, Snowden v, Hughes, 321 U, S, 1 (1949). But the court 
will itself examine into the evidence to support a claimed discriminatory en- 
forcement and will not deem itself bound by the agency's declaration to the 
contrary, Norris v. Alabama, 29) U, S, 587 (1936), 
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necessary to halt the practice of using valid assignment criteria to accomplish 
an illegal result ~= permanent and total segregation rather than gradual ad- 
Justment, indeed, if openly advertised and employed as a device for insuring 
total, permanent segregation, the assignment plan might well be not only illegal 
but so patently illegal that those who attempted to administer it might render 
themselves subject to the sanctions of appropriate federal statutes! which pre- 
scribe civil liability for the violation of constitutional rights of others, 
There would be precedent for such suits, especially in the voting cases, there 
registrars have misapplied voters! registration statutes and have thereby de- 
liberately excluded qualified Negroes from the polls, they have been sued, and 
recoveries have been ein oeed co 

Aside from the possible liability of the boards to the injunctive power of 
the courts and the possible liability of board members who purposefully mis- 
apply the law, there exists also the possibility that the assignment plan -~ 
if deliberately employed as a device to avoid the Browm decision -- might be 
declared invalid and unenforceable in a single lawsuit. This could happen 
where a Negro plaintiff could demonstrate that an assignment type statute was 
adopted for but a single purpose «- to insure segregated schools, 

An analogy might be dratm here to another case involving racial exclusion 
in PS ra Alabama once passed a constitutional amendment which required all 
prospective voters to demonstrate to the appropriate board of registrars that 
they could "read and write, understand and explain any article in the Consti- 


tution of the United States," The validity of this provision vas attacked in 


Bees 8 U, Se 0. SEC. 43, 
8 See e.g., Lane v. Wilson, 307 U. S. 260 (1939); Mitchell v. Wright, 15); 
F 2a 92); (196), Compare Snowden v. Hughes, 321 U, S, 1 (idk) (ilo recovery 
for alleged discriminatory enforcement of election laws where the alleged dis~- 
crimination was not purposeful’ or persistent), 
Davis v. Schnell, 81 F, Supp. 872 affirmed 336 U. S.. 933 (1949). 
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the courts; Negro plaintiffs sought a judgment and an injunction invalidating 
this amendment, The state authorities conceded, on argument, that the framers 
of this literacy test amendment had openly characterized it as a device which 
could readily be used to exclude Negroes from voting; indeed, that was its pur- 
pose, But it was argued that the provision was still fair on its face, that 
the state could legitimately establish a literacy test for voting, that only 
those Negroes who actually had been deprived of their rights by a proven arbi- 
trary administration of the statute could have standing to attack the literacy 
test, 

A federal district court disagreed, It conceded that the statute, on its 
face, provided for no racial exclusion, But the court noted; 

(1) the standard for disqualification was extremely "broad" and "vague," 
and 

(2) this standard had been adopted for the very purpose of disqualifying 
Negroes. 

Therefore, the court concluded (and its conclusion was upheld by the 
Supreme Court): 

It, thus, clearly appears that this Amendment was intended to be, 
and is being used for the purpose of discriminating against applicants 
for the franchise on the basis of race or color, Therefore, we are 
necessarily brought to the conclusion that this Amendment to the Con- 
stitution of Alabama, both in its object and the manner of its adminis- 
tration, is unconstitutional, because it violates the Fifteenth Amendment, 
While it is true that there is no mention of race or color in the Boswell 
Amendment, this does not save it, The Fifteenth Amendment "nullifies 
sophisticated as well as simple-minded modes of discrimination," and 
"Tt hits onerous procedural requirements which effectively handicap 
exercise of the franchise by the colored race although the abstract 
right to vote may remain unrestricted as to race," 

In the statute now under consideration, the standards for school assign- 
ments are also "broad" and "vague." Words such as "best interests" and "welfare' 


carry a multitude of connotations, Were it shown that the standards were pur- 


posefully left vague so as to provide basis for total segregation -- were it 
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it shown that the statute was advertised to achieve this purpose -~ then a 
court might be prone to follow the example of the Court in the Alabama case 


and strike the plan dotm in a single blow, 


Summary 

Perhaps it boils dowm to this: Assuming the broad standards governing 
"gradual adjustment" ~~ outlined in the preceding chapter and summarized in the 
beginning of this chapter -~ are recognized by the Court, then the power to 
assign children to school may be used to continue separate schools, at least in 
vart, where conditions obtain which would justify separation under those stand- 
ards, But it would be a far different case, were the state to adopt the assign- 
ment method to compel permanent and total statewide separation -- especially 
where that purpose is openly advertised to all the world, The first method 
would seem to be (if the second decision in the Brown case recognizes "gradual 
adjustment") a permissible means of compliance, But the second method of 
assignment, i,e,, using valid criteria to compel total, permanent segregation, 


seems to have been invalidated by the Brown decision itself, 


2, Redistricting 

Another way of determining which school a child must attend is to district 
the school system into attendance areas, Each child living in a particular 
geographical district attends the school designated to serve his area, 

Obviously this is a permissible means of determining school placement, it 
assures efficient utilization of existing school facilities; it may also serve 
to protect the health and safety of children by permitting them to attend those 
schools which are located nearest to their residences, Of course, use of this 
method may serve to separate the races into different schools in those places 


where Negro and white populations are concentrated into separate seographical 
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areas and where schools are conveniently located to serve each of these areas, 
But the fact that "segregation" may result where such conditions obtain would 
hardly constitute a violation of the law of the Brown decision, 

But the question arises: What limitations might the courts impose upon a 
school board's power to use its districting power -= its power to mark out 
attendance areas -~ to work a total separation of the races? Or, more bluntly, 
how far might the boards go in "serrymandering" attendance areas along racial 
lines? 

It is arguable that the courts will not interfere tith any redistricting; 
that they will never inquire into the fairness of the boundaries, and will not 
treat with the merits of a claim that an alleged "gerrymandering" has resulted 
in a denial of "equal protection," The argument might refer to cases which have 
arisen involving the"gerrymandering' of legislative and congressional districts, 
in those cases the Supreme Court has rather consistently ~~ but as a matter of 
discretion only, and not pursuant to any rigid rule of law -- refused to order 
lower courts to undertake the task of redrawing the lines of voting districts 
to make them comport with the plaintiff's notions of a more proportional 
representation? As the Supreme Court once said: "Federal courts consistently 
refuse to exercise their equity powers in cases posing. . . issues arising from 
a state's geographical distribution of electoral strength among its political 


subdivisions, "t+ 


The rationale behind the refusal to inquire into the fairness 
of a districting -- to adjudicate its Constitutionality -. seems to be this: 
The courts are not well equipped to decide such cases because they are not well 


equipped to set up criteria to adjudge the fairness of the system and they are 


a 


10 E,g., Colegrove'v, Green, 328 U, S, 549 (196), 
South v, Peters, 339 U, S. 276 (1950), 
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not well equipped to redray the boundaries of the political unit, Therefore, 
as a matter of discretion the court should refuse to decide the case,+° 
But is that doctrine applicable here? We are dealing now, not with a case 
where a plaintiff seeks "equal protection" in the enjoyment of "political" 
rights, but rather with a case where he seeks to enforce his right to "equal 
protection" in school placement, That may make a difference, The point is 
that in cases involving the"gerrymanderirg"of political units the courts must, 
in order to vindicate the voter's right to "equal protection," direct and 
supervise the redrawing of the boundary lines of the district, Wot so with 
school attendance, In a case involving"gerrymandering" of school attendance 
areas ~= €,8., a case involving a Negro child who is forced to attend a distant 
school while his white neighbors attend a near-by school -- a court could order 
relief for the excluded Negro child without bothering to redraw a single line 
on the map, It could grant relief and yet never involve itself in the intri- 
cacies of revising boundary lines, The court need only make the determination 
that the Negro child has been purposefully excluded by process of arbitrary, 
racial districting from the school which serves most of his immediate neighbor- 
hood; having made that determination the court could simply order the responsibl 
school officials to allow this child to attend the school which serves his 
neighbors, Thus the suggested rationale of the political" gerrymandering’ 
cases -~ which prompts courts to adopt a "hands off" policy -- may not apply to 


cases involving racial districting of school attendance areas, 


Af Se0 Colegrove v, Green, supra, where the Court said: "In effect this 
is an appeal to the federal courts to reconstruct the electoral processes of 
Tllinois in order that it may be adequately represented in the councils of the 
nation, . « « No court can affirmatively re-map the Illinois districts so as to 
bring them more in conformity with the standard of fairness for a representative 
system. At best we could only declare the existing system invalid, The result 
would , . . bring into operation . ., the choice of members for the House ,. . 
on a statewide ticket,” The Court then declined to take this responsibility, 
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There is nothing magic about attendance areas which necessarily immunizes 
them from judicial scrutiny, it can be argued that the process of establishing 
attendance areas is but a way -- one method -« of assigning children to school; 
that it is but a form of the assignment power, And we have already seen the 
assignment power cannot be exercised in a discriminatory fashion to maintain 
total permanent segregation in all the schools, That seems to be the heart 
and substance of the Broim decision, It would seem that open resort to 
racially districted attendance areas to achieve total, permanent segregation 
differs little in substance from resort to any other valid standards of the 
assignment power to achieve an illegal result, In sum: the very arguments 
noted in connection with assignment may be invoked here to attack school 
attendance areas which have been districted completely along racial lines by 
obvious "gerrymandering, "+? 

And this carries us one step further, Suppose that a county could and 
did attempt such a districting; suppose that by marking out weird patterns and 
Shapes the attendance areas were so draim that all or virtually all colored 
children were placed in separate districts, Could not a group of Negro plain- 
tiffs, in a class action, sue to enjoin enforcement of all school assignments 
based on this districting? In effect the plaintiffs would argue: the re- 
Sponsible school officials have abused their assignment power; they have 
exercised that power by marking out attendance areas; that is permissible; 
but they have draw those attendance areas so as to separate all ilegro children 


from the white children; that is not permissible, Suppose then that these 


+3 Compare the doctrine of Yick llo v, Hopkins, 116 U. S. 356 (1885) dis- 
cussed earlier in this chapter, See Webb v, School District, 206 P 2d 1066 
(Kansas 1949), for a state case enjoining use of a racial "gerrymander" to 
achieve total segregation in schools where segregation was prohibited by law, 
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plaintiffs sought a judgment declaring the entire districting of the county 

to be invalid, What would be the result? It would seem following the line of 
argument already set forth in the discussion of the limits on assignment that a 
court might prohibit all further recourse to the attendance areas, as drawn, to 
determine school assignments, 

However, it may be argued: the courts will be reluctant to involve them-~ 
selves in cases involving alleged"gerrymandering"of school attendance areas, 
Granting relief in such cases will invite constant litigation; every time the 
boundaries of a district are slightly revised, even if no racial exclusion was 
intended, a dissatisfied parent might rush into court complaining of a'gerry- 
mander,' That argument has considerable merit, Quite probably the courts 
might declare that the dratwing of district lines involves many factors which a 
court should not attempt to review -- that the decision is a "political" or a 
"legislative" Seep aniee and a matter which the courts have traditionally re- 
fused to consider, Thus, certainly where the attendance areas are at least 
reasonably related in terms of geographical proximity to the schools which 
serve the city or county, they would probably refuse to interfere, They might 
well hold that great discretion must be allowed to the school authorities in 
exercising the power to define attendance districts, But the question is: 
Will they refuse relief in cases when the complainant can show arbitrary 
racial exclusions? 

An analogy may be appropriate here, The courts have never been deterred 
from inguiring into claims of racial exclusion from juries -- even though the 


proof of such claims may be hard to establish and may involve the consumption 


lb See Colegrove v. Green, 328 U. S, 59 (195), 
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of much time and effort on the part of the courts, and even though the de- 
cision involves review of the exercise of discretion of the responsible 
officials, On the contrary, the courts have felt obliged to inquire into the 
merits of some claims of unconstitutional racial exclusion, To facilitate the 
inquiry certain presumptions have been established, Thus, where it is show, 
by recourse to statistics, (1) that no Negroes have been summoned for jury duty 
in a given county for a number of terms of court and (2) that a sizeable seg- 
ment of the county's population is colored, the courts will put (1) and (2) 
together and automatically assume that purposeful exclusion has been practiced, 
The burden then devolves upon the state to prove that the jury selection 
process has been caine 

An analogous procedure might be invoked in cases involving the alleged 
"gerrymandering"of school attendance areas, Where it is shoim that a county 
or a city has a sizeable Negro population, and where it is shoim that the dis- 
tribution of this Negro population lies not in one compact area close by one 
school but rather that colored families are scattered all over the area «+ 
where these conditions are shown, and where it is also show that all Negroes 
have been somehow districted into separate attendance areas, then a presumption 
of illegality might arise sufficient to prompt a court to take jurisdiction 


over the case, 


Summary 
Re-districting of attendance areas to assure continued efficient utiliza- 
tion of existing school facilities is certainly a valid exercise of state 


power, So far as "gerrymandering" is concerned it would seem to be a matter 


15 See e.g., Straude v, West Va,, 100 U, S, 303 (1880); Norris v. 
Alabama, 294 U. S, 507 (1935); Cassell v, Texas, 339 U. S, 282 (1950), 
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of degree, The doctrines which have prompted a hands off policy in other 
types of 'gerrymandering’ do not necessarily apply to school attendance areas, 


Yet the courts would probably be reluctant to involve themselves in any except 


16 
extreme cases, 


16 See Webb v. School District, 206 P 2d 1066 (Kansas 1949). 

A somewhat’ different problem might arise if a state were somehow carved 
into autonomous, educational districts -- if each school district was made a 
governmental unit, which taxed itself and governed itself to a considerable 
extent, in réspect to schools, The power of a state to create political sube 
divisions (e.g., cities) is unquestioned; and the courts, traditionally, have 
never interfered with the territorial boundaries of these subdivisions, See, 
€.g., Hunter v. Pittsburgh, 207 U. S. 161 (1907), Cf, Colegrove v, Green, 
328 U. S, 549 (ioh6), 

It thus might be extremely difficult for a Negro living outside of such’a 
school district to claim a right to attend the district's school, Of course, 
Negroes living inside the district would have this right, and with respect to 
them the preceding discussion on "gerrymandering" would seem applicable, 

Thus, presumably, the only way this approach to the "gerrymandering" proble 
could be used to achieve total, statewide segregation would be either: (1) to 
create very small educational "tax districts" or self-governing school districts 
exclusively of white persons or (2) to create larger districts but to exclude 
ae of Negro settlements and families which are located within those dis- 

ricts, 

The first approach, while theoretically possible, presents very obvious 
practical difficulties in many areas, [Forviews of educators against the 
advisability of small school districts with local independence, a situation 
which can produce considerable local variation in the quality of the schools, 
see, €s8., Grieder & Rosentengel, Public School Administration (1954), pp. 3- 
57; Wahlquist, Arnold, Campbell, Reller & Sands, The Administration of Public 
Education (1952), ] 

é second approach ~- where the school district excluded "islands" of 
Negro families, would present such a patent case of "gerrymandering" that the 
courts might grant relief to the excluded Negroes, For, as already noted, the 
cases which have denied relief in these situations are cases where the courts 
have, in the exercise of their discretion, refused to intervene on the ground 
that courts simply should not become involved in the controversy, But in the 
present case this view might be abandoned on the grounds: (1) that there were 
sufficient legal criteria to adjudge the invalidity of this districting without 
involving the courts generally in the whole field of alleged'gerrymandering, " 
and (2) that the court could grant relief without having to revise the district 
boundaries simply by ordering admission of the Negroes to the schoois, 

Finally, it might be noted that the mobility of today's family, the 
fluctuating patterns of residence coupled with the fact that state enforcement 
of racial zoning or restrictive covenants is illegal {see Shelley v. Mramer, 

33, U, S. 1 (1948), and Buchanan v, Warley, 245 U. S, 60 (T9L7)1, may make any 
exclusively white districting rather tentative, 
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3. School Election 

As already indicated the Court might well recognize, as a general principle 
of "gradual adjustment," the need to accommodate the personal desires and 
security of students most affected by any change in school placement wrought by 
the law of the Brown case, This suggests that, at least during a transitional 
period of adjustment, the courts might well sanction a system of school selectior 
based on choice, 

Of course such a system, if used on a wide basis, might prove unmanageable 
and subject to abuse; a general referendum of all students in a large area might 
partake of the attributes of a "Saar election," But, confined to schools and 
children most immediately affected by the change contemplated by the Brown de- 
cision, it might be both desirable and workable, Thus, in some areas where, 
after a reedistricting, Negro children fall within the attendance area served by 
a traditionally white school (and a school to be attended mostly by white chil- 
dren), or where white children fall within the area served by a traditionally 
colored school (and a school to be attended mostly by colored children), the 
pupils immediately affected by this change might be allowed a choice of schools, 
Or, to employ a slight variation, one attendance area might be marked out which 
would be served by tio schools -~ a school which had been traditionally Negro 
and a school which had been traditionally white; and children living within this 
area might be allowed a choice to attend either of the two schools, If there 
is validity in the prediction, which has often been made in the wake of the Browr 
decision, that a majority in both races will, if left to their om volition, 
separate themselves, then voluntary segregation will be the result of the choice, 
and many of the difficulties which might ensue from mixed attendance will be 


obviated, 
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Would such a system of school selection be valid? In the light of what 
has already been said, it would certainly seem valid as a transitional measure 2! 
And quite possibly it might be valid as a permanent measure, To be sure some 
strong arguments might be directed against such "voluntary separation": it 
might be said that the system is designed in practice to permit white persons 
to separate themselves, and Negro students who desire to exercise their "equal 
protection" rights to attend a mixed school may do so only by incurring the onus 
of community disapproval and only by electing to attend a school which the white 
persons in the community have deliberately chosen to set apart for themselves, 

Yet the plan makes no provision for the imposition of such a "burden" on 
Negro children desiring integration, It avoids all references -- and this is 
important ~- to maintaining separate schools for the races; it does not single 
out Negroes as the class of persons who must make the choice, alone; rather all 
children choose on equal terms; whatever separation of the races occurs is ene 
tirely the product of volition and nothing else; the state will have done nothing 
to promote it in an active sense, Again, there might be a serious question as 
to whether any Negro student would have legal standing to raise a case to chal- 
lenge the plan in the courts, Constitutional issues can only be raised by those 


who have suffered an actual impairment of their constitutional righte,~> While 


1? See Chapter III at notes 33 and 34, And see Indiana Statutes, § 28~- 
5158 (1949) for a "de»segregation" legislative provision which provided for 
school elections lasting over a school generation plus years, 

Tilestron v. Ullman, 318 U, S, hh (1913), In this case a state statute 
prohibiting the giving of advice on contraceptives and birth control was chale 
lenged by a doctor who asserted that it deprived his patients of "liberty" with. 
out "due process of law," The court held that the doctor had no "standing" to 
litigate the rights of his patients since he had not been affected by the 
injury which, he contended, was an abridgment of their rights, To the same 
effect, see Justice Frankfurter's detailed discussion in Coleman v, Miller, 

307 U. S. 433 (1939). Se Or at 
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in practice, a Negro student might indeed incur some community disapproval by 
electing the "white" school, that might not necessarily mean that his rights 
under the Brotm decision would be impaired, Community disapproval of mixed 
attendance is probably bound to ensue in many places whenever any provision is 
made for it; the courts can obviously do nothing to stop that; and it would seem 
that only when the state overtly seeks to capitalize on that disapproval to 
force separation might a Negro plaintiff have standing to object, 

Of course if the school choice plan was advertised openly as a way of in- 
suring permanent and total segregation, and if coercive means were continuously 
applied, year after year, to insure that the choice of each Negro child would 
be but a choice to separate himself from the white children ~~ if that were the 
context in which the plan should be challenged in the courts, then there might 
be a very serious question as to its validity, A Negro ~- even one who was 
allowed to attend a white school ~~ might then have standing to attack the plan, 
He could argue: True, the state has not forcibly segregated me, but it has 
exerted pressure to force me and others of my race to separate ourselves; the 
exertion of such pressure is but a modified form of precisely the exertion of 
state power which was invalidated in the Brown decision ~~ the power to require 
colored children, because of their race, to attend separate schools, 

Moreover, if the plan was openly advertised as a method of preserving 
permanent and total segregation and if strong and open coercion were applied, 
not by school officials but only by private citizens, a court again might well 
grant some sort of relief to a Negro complainant -- perhaps relief directing 


that the school officials choose between either abandoning the voluntary choice 
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plan or taking active stens to insure that the choice allowed under the plan 
be a free one,~? 

It may be objected here that no "state action" achieving discrimination 
could be demonstrated simply by proof that private citizens acting in a private 
capacity had applied pressure to produce unanimity in favor of a separate 
school among Negro children, After all, the citizens would act as individuals, 
not as officials, Their coercive conduct would be beyond the state's control, 
The state cannot and should not bear responsibility for it, 

But do these arguments miss the point? A state cannot conduct a valid 
trial where community prejudice demonstrably controls the result; the fact that 
state officers did nothing to instigate the prejudice and even may have attempte 
to check it does not alter the result that such a trial would constitute an ine 


20 


vasion of constitutional rights, Similarly, a state court cannot accept a 


confession from a criminal defendant where that confession has been beaten from 


21 


him by private citizens without the aid of state officers, Nor can state 


officers responsible for the protection of constitutional rights stand by and 


19 that a court will not blind itself to the results achieved by the ad- 
ministration of a particular statute or regulation is a well established 
principle of constitutional law, In this context the court has noted that the 
"purpose" of a statute may be judged by its actual "effect" when put in opera- 
tion; and the court will not ignore this "purpose" in adjudging its constitu- 
tionality, See Bailey v. Alabama, 219 U, S. 219 (1911) (Alabama statute re- 
quiring indebted worker to work off his debt or go to jail struck down as vio- 
lative of the Thirteenth Amendment), See also Lane v, ilson, 307 U. S, 260 
(1939) (involving a literacy test for voting); Davis v. Schnell, 81 F, Supp, 
672, affirmed 336 U, S, 933 (1949) (also involving a literacy test), Norris v, 
Alabama, 29) U, S. 587 (1935); Yick Wo v, Hopkins, 118 U. S, 356 (1886) for 
cases where the court went behind administrative action to inguire into the 
actual results achieved by the agency, Cf, Snowden v, Hu hes, 321 U. S. 1 
(19L4h ) where the court found no purposeful discrimination, 

) Moore v, Dempsey, 261 U, S, 86 rey >: rhobeer Jackson's cone 
curring opinion in Shepherd v, Florida, 341 U, S, 50 (1951), 
el Cf, Williams v, United States, 341 U, S, 97 (1951); Lynch v. United 


States, 189 F. 2d Y76 (1951), See Brown v, Mississippi, 297 U. S. 278 (i930). 
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allow private citizens to abridge them; this, too, is "state action" in viola- 
tion of the llth NERO SRES, 2 Apply those principles here, If the state 
ratifies private action to effect a discrimination by accepting the coerced 
student's choice, this may give rise to a possible case of "state action" in 
violation of "equal protection," Certainly the argument would be fortified 
the moment it could be shotm that the plan «= the provision for this machinery 
of election between tivo schools -= was adopted for the very purpose of pre- 


serving the status quo of segregation, 


Other Plans of School Election Designed To Achieve Total, Permanent Segregation 
At this point, while treating the subject of school election, it may be 


well to discuss two other provosals for voluntary segregation, Both are 
apparently designed to achieve total, permanent segregation, 

1, First, there might be a plan which would incorporate these features: 
All school aged Negro children would be asked: "Do you wish to attend your 
former school, or do you wish to attend school with white children?" If an 
overwhelming majority (e.g, 75% or more) elect the Negro school, then all 
Negroes should be requested (or perhaps required) to attend that school, 

Thus, this plan contemplates total segregation where a heavy majority of 
Negroes favor total segregation, If the assumption be true that Negroes 
throughout the state now have no desire for mixed attendance, then the plan 
will preserve the status quo intact, ‘The tradition of bi-racial schools will 
be maintained, at least until North Carolina's Negro population feels ready for 
a change, And the very tradition of separate schools may perpetuate their 


existence indefinitely, 


22 catlette v, United States, 132 F, 2d 902 (1943) (Sheriff stood by and 
let mob beat wp members of an unpopular religious sect), 
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In behalf of the plan, it might be said: The measure is designed to in- 
sure that a majority of the persons immediately affected by the principle 
enunciated in the Brom case has an opportunity to accept or reject an imple- 
mentation of that principle; if a majority feels that their welfare will be 
best secured without implementation, then the state should be free to enforce 
their decision and free to preserve the status quo intact,” 

But the difficulty with this argument lies in the fact that the state 
would be subjecting constitutional rights to a majority vote, Can this be done? 
The Brown decision establishes a Fourteenth Amendment right for Negro 

children, It is the right to attend public schools without being segregated 
because of their race, Rights established by the Fourteenth Amendment have 
long been characterized as "personal" by the pour Te This means that each 
Negro student, "as an individual" and not as a member of a class, is "entitled 
to the ‘equal protection! of the laws . , . whether or not other Negroes [have] 
sought the same [educational] cdbeobeatinbina 

Thus it has been held repeatedly that a state cannot bar a Negro from a 
white school which offers a special curriculum, unavailable elsewhere, solely 
on the ground that there is no demand among Negroes generally for this special 
educational opportunity, LIven if only one Negro student seeks that which "equal 
protection" entitles him to seek -- and this now includes assignment to schools 

A person can waive enforcement of his constitutional rights, See 
€.8e, Patton v, United States, 281 U. S, 276 (1930), (Waiver of jury trial, ) 
But such a waiver must be voluntarily and intelligibly communicated, 

See €.8., McCabe v, Atchison T. & S, F, Ry. Con, 235 U, S, 151 (1915); 


Sweatt v, Painter, 339 U. 5S, 629 (1951), 
Missouri ex rel, Gaines v, Canada, 305 U. S, 337 (1938), 
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without a system of enforced racial segregation -- he is probably entitled 
to it, 

2, A second plan, one which seems to contemplate much permanent segregation, 
proposes the following: All students would be given a choice; white students 
will elect between an all-white or an integrated school; llegro students will 
elect between an all-Negro or an integrated school, 

The legality of the plan might be questioned on the ground that it permits 
enforced separation of the races by providing that members of one race must be 
excluded from one school which is openly set apart to members of the other race, 
Thus Negroes are totally and permanently excluded from some schools solely be- 
cause of their race, This exertion of state power may well run squarely into 
the law of the Brown decision, That decision seems to forbid any permanent 
enforced separation of the races for reasons which take account of differences 
in race, Such separation, it is said, stigmatizes Negro children because it 
generates feelings of inferiority, And it may be doubtful that provision for 
some "integrated" schools, when coupled with an open provision for some all- 
white schools meets the Court's objection to segregation, 2° The "South 
Carolina" plan may be invalid precisely because it runs afoul of the very 


doctrine of the Brotm decision, 


cummary 
Much space has been devoted to discussing the possibility that some 


methods of voluntary segregation may be illegal, 


26 See the findings of fact by the Kansas and Delaware trial courts 
in the segregation cases which were expressly approved by the Supreme Court 
in its Brown opinion, 
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But this should not obscure the fact that other methods of school choice 
might withstand constitutional attack, especially if these plans were fairly 
administered (e,g., without allowing coercion to dictate the child's choice), 
This may be especially true if the plan were adopted as a transitional device 


to assure "gradual adjustment," 


h, A System of Administrative Appeals 


Thus far three systems of school placement have been discussed, The 
theory has been set forth that local school officials in their discretion 
might utilize any one of these methods or perhaps a combination of any or all 
of them to meet the problems of their particular community, The theory has been 
that there need be no uniformity of method among local boards in meeting these 
problems but rather that considerable flexibility and discretion should exist 
at the local level, This ad hoc local approach to the school problem need en- 
tail no radical revision of the state's present school system: it should require 
no abandonment of the "state" system of education, 

On the contrary, as presently constituted under the North Carolina Consti- 
tution, the "state" system might supply the basis for a useful feature of a plan 
of "gradual adjustment" =. a feature which might serve as a bar to prevent the 
initiation of many Sawutte against local school boards, Under the Constitution 
the State Board of Education is invested with the power "generally to supervise 
and administer the free public school system of the State and make all needful 
rules and regulations in relation thereto, i Thus, the State Board might be 
empowered to exercise @ review power over the operations of local boards, 

It is a well established principle of law that one who complains of the ef- 


fects of a particular governmental action must first exhaust all administrative 


e7 Article IX, section 9, 
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remedies, This doctrine has been applied in the field of Constitutional law, 
Where a plaintiff seeks court action against a claimed infringement of his 
Constitutional rights, he must first demonstrate that he has sought relief, un- 
successfully, from every administrative agency empowered by law to give him re~ 
lief from the alleged sjuieh Accordingly, it might be appropriate to devise 
a "state" system of administrative appeals to review decisions of local school 
boards, 

For a number of reasons it might be thought expedient to invest the State 
Board -- or an adjunct thereof ~~ with such a reviewing power, In the first 
place it would be consistent with North Carolina's Constitution and the tradi- 
tional organization of the State's school system, Second, it might enable the 
Board to assure that there would be a wise and efficient use of school prop- 
erties and school funds throughout the state, Third, it might serve as an added 
deterrent both to litigation and to court interference with the operation of the 
schools, if the State Board manifested a purpose to work at gradual adjustment, 
then unquestionably its decisions in reviewing challenged action by local boards 
uould be entitled to weight in the federal courts ~~ the courts to which dis- 
satisfied complainants against the school boards would most likely erases 

It may be suggested that to preserve the "state" system and to invest the 


State Board -- or an adjunct of the Board -= with such reviewing powers will be 


25 See Alabama Public Service Comm'n v, Southern Ry,, 342 U, S, 341 (1951) 
for a discussion of the general principle, See Peay v. Cox, 190 F, 2d 123 (1951 
for a recent case involving application of this doctrine to alleged discrimina- 
tions in the administration of voting laws, But note that the doctrine of ex- 
hausting administrative remedies does not apply where the remedy is illusory or 
when the administrative agency deliberately delays the proceedings or when the 
cost of exhausting the remedies is too burdensome, See Smith v, Illinois Bell 
Tel. Co., 270 U. S, 587 (196); Marino v. Ragen, 332 U, S, 917) (con 
— opinion of Justice Rutledge), 

29 See discussion on "state discretion" in Chapter III, 
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likely to invite lawsuits against the Board; and further it might be suggested 
that reposing this review in a "central" agency will mean that a plaintiff, 
seeking "de-segregation" in all of the state's schools, covld accomplish his 
object in a single suit, simply by suing the Board and demanding statewide 
action, But that seems most unlikely, It has already been held that the State 
Board although presently invested with revisory powers over local school ad- 
ministration is not a proper party to an "equalization" suit, The point 
stressed was that the Board exercised only discretionary review powers,>© The 
same reasoning should apply to our present hypothetical case: The State Board 
could not be compelled by a court to inaugurate any action to "de-segregate" 
if, for no other reason, because it would not be invested by the state with 


that power, 


5. Institutions of Higher Learning 


luch of what has heretofore been said about "gradual adjustment" has ob- 
viously had application only to schools, 

The guestion of colleges is not directly involved in the five cases now 
pending, because no college student plaintiffs are now before the Court, In 
fact, the second decision of the Court may shed little light on the problems of 


institutions of higher learning, 


sia Blue _v. Durham Public School District, 95 F, Supp. lh (1951), 

Note also that the general principles of "gradual adjustment" already out- 
lined (e,g,., geographical variations) militate against allowing such a suit, 
Furthermore, the injunctive powers of the federal courts could hardly be 
used to compel a quasi-legislative body of the status of the State Board to 
take affirmative action on a statewide basis, This is going far beyond the 
limits of federal equity jurisdiction, Cf, Colegrove v, Green, 323 U. S, 
529 (Court cannot compel Illinois to re-district all its congressional dis~ 
tricts even though some of these districts present glaring inequalities), 
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But it is to be noted that the Court has remanded, to the lover courts, 
several cases involving Negro applicants to white universities, The lower 
courts were told to re-consider these cases "in the light of" the Brow de- 
cision and in the "light" of "conditions that now prevail," There can be 
little doubt but that the lower courts will determine that the Brown decision 
controls not only segregated schools but also segregated universities, There 
can be little doubt but that the courts will rule that exclusion from a state- 
operated university solely on the grounds of race now constitutes a violation 
of the applicant's constitutional right to “equal protection of the laws," 

But there still exists the matter of remedial action, Ifst all racial 
exclusions be abandoned forthwith? Or gradually? 

There are some prior decisions which may bear particularly on this problem, 
Ve have already referred to the several graduate school cases where the courts 
ordered admission of colored applicants to white universities despite the fact 
that state law required their exclusion, In those cases the courts found that 
the exclusion violated the lth Amendment, not because segregation was per se 
unconstitutional, but because the applicants were seeking certain educational 
advantages which were available at the time only within the white university, 
In a landmark case involving a Negro applicant to a Texas law school, the 
Supreme Court pointed out that "equal protection" meant absolute equal oppor- 
tunity to graduate school training, And it rejected arguments founded on the 
fact that the state had always required segregation, nor did it refuse to order 
immediate admission despite assurance from the state that it would move as 


- See Tureand v, Board of Supervisors, 74 S. Ct, 784 (195i); State ex 
rel Hawkins v, Board of Control o orida, 74 S, Ct, 703 (195k), 
Missouri ex rel Gaines v, Canada, 305 U. S, 337 (1938); Sipvel v,Board 
Rerents, 332 U, S, 031 (1940); Fisher v, Hurst, 333 U. S, 147 (190); Sweatt 


V, painter, 339 U. S, 629 (1950), See McKissich v, Carmichael, 187 F. 2d 
Ne (19st). aU iver SAS 
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fast as possible to create similar advantages for legroes outside of the white 
law school; nor was the Court dissuaded by state arguments that a decision 
ordering immediate admission would mean that graduate schools, generally, might 
have to be opened to all qualified Negroes, Arguments founded on the possi- 
bility of racial friction and administrative burdens were impliedly rejected, 
The Court characterized the right of the Negro applicant as "personal and 
present," and this meant: immediate damivatan te Statistics show that this 
application of the "personal and present" doctrine caused, in many southern 
states, significant inroads on segregated schooling at the graduate level and 
even at the college sina Indeed the implications of the "personal and 
present" doctrine and the implications of the Court's decision on what con- 
stituted "equal" opportunity foreboded even greater inroads in the future, 

The guestion now arises: Will the "personal and present" doctrine still 
apply, when otherwise qualified Negro applicants to universities assert, as 
they may soon assert, that it is now their right under the 1th Amendment to 
admission, regardless of the availability and quality of outside facilities? 

Arguments have heretofore been advanced that the "personal and present" 
doctrine may be modified or suspended when it comes to enforcing rights of 
Negro children in the public schools, These arguments were predicated upon the 
assumption that the Browm decision thrusts extraordinary administrative and 
race relations difficulties upon those responsible for the management of the 
schools, If those charged with management of the colleges can show that they, 


too, are confronted with problems of similar magnitude, then the courts might 


33 Sweatt v. Painter, supra, See the respondent's brief, and the briefs 
amicus curiae, which were filed in this case for a statement of the arguments 
listed above, 

Ashmore, The Negro and the Schools (195i), 
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also make provision for gradual integration in those institutions rather than 
immediate implementation of the rights of Negro applicants, 

But it may be that in this respect the colleges simply cannot be compared 
with the schools, Thus, it might be pointed out: Attendance at universities 
is voluntary, Admission of students is achieved on an individualized basis, 
and the abolition of racial exclusion will not seriously affect this process 
except, perhaps, to increase the number of applications to be processed, But 
there is none of the problems which ensue from the duty to allocate students to 
a particular school, Nor are there problems of reedistricting, And finally, 
since the students are supposedly more mature, the institutions may be thought 
to be better equipped to adjust to mixed attendance without serious friction, 

Yet there may of course be serious problems if an attempt should be made 
to practice immediate "deasegregation" at the college level, There exists the 
possibility of problems caused by an immediate influx of great numbers of Negro 
applicants, It might be demonstrable that acceptance of all these students 
would overtax facilities and the very number of new Negro students might possibl; 
create a danger of racial friction, Under such circumstances would the courts 
allow a modification of the "personal and present" doctrine? 

They might -- especially if the circumstances could be proven, that is to 
say if it were no matter of speculation, but rather, if the university was 
actually confronted with the situation depicted above, To support this assump- 
tion, once again we could draw on the arguments heretofore advanced to establish 
the principles of "gradual adjustment" in the public schools, n the other 
hand, in view of the Court's prior reliance on the "personal and present" 
doctrine in ordering universities to admit Negro applicants, it is arguable 
that the courts might still refuse to sanction any exclusions based on race 


alone, Confronted with such a case, a court might point out that the university 
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could take other steps to keep its student population down: e.g., raise ad-= 
mission standards, refuse to accept transfer students from other colleges. 
Circumstances may make universities particularly vulnerable to lawsuit, 
Suits can be brought by individual Negro applicants seeking admission; there 
is no need for resort to the cumbersome "class action" (multiple plaintiff) 
type of suit which was utilized by the Negro plaintiffs in the school cases, 
Thus the suit is easy to initiate, It would also be harder to defend, for a 
suit by a single Negro plaintiff for admission to a college partakes of few of 
the grounds to justify delay in framing relief which are present in cases in- 
volving the Beheb ist? In the university case the Negro's right to immediate 
admission to the school of his choice can be quickly determined simply on the 
basis of the plaintiff's individual academic qualifications, but in the school 
case the plaintiff's right to admission has to be considered along with the 
right of all other children similarly situated in the school district who are 
compelled by law to attend public schools in that district, In the university 
case the Court need intrude little into the administration of the institution; 
in the school case, any order requiring transfer forthwith of even one Negro 
student immediately involves the Court in a situation where it must consider 
ways and means to affect the transfer of all other Negro students similarly 
situated to the plaintiff, and this in turn involves the court in the intri- 


cacies of the whole business of the allocation of students and teachers. 


6, Treatment of Integrated Students 
Once Negro students are admitted to schools with white students, a question 


may arise as to whether state officials, in a sincere desire to avoid the 


35 oof, 


Sipuel ve Board of Regents, 322 U, S, 631 (1948); Fisher _v. Hurst, 
333 U. Se 1h7 (19U8). 
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possibilities of interracial friction, may take steps to avoid, as much as 
possible, contacts and intermingling between white and colored students in the 
schools, To be specific: 

Can separate washrooms be provided? 

Can separate lunch tables be provided? 

Can the students be divided into separate class sections? 

Can separate seating arrangements be utilized? 

In a case involving a Negro student admitted to an Oklahoma university, 


the Court has already treated this sens 


The precise question was whether 
the school authorities could accord "different treatment" to the Negro student 
"solely because of his race," ‘The answer was a clear-cut "no," The "no" 
covered questions as to the legality of assignment of the Negro student to a 
special section of the classroom, a special table in the library and a special 
table in the lunchroom, > ESS ee 

The Court admitted judicial impotence to deal with discriminations by 
other students. Indeed, requiring social acceptance and social intermingling 
is far beyond the purview of the law, But, said the late Chief Justice Vinson: 
"There is a vast difference -- a constitutional difference -~ betiveen restric- 
tions imposed by the state which prohibit the intellectual commingling of 
students, and the refusal of individuals to commingle where the state presents 
no bar,"" That principle would seem to have obvious application to integration 
in the schools, Constitutional prohibitions against restraints upon "intel- 


lectual commingling" may mean that all students regardless of race should have 


the same opportunities at enjoyment of the physical facilities and academic 


x 
3° McLaurin v, Oklahoma State Regents, 339 U. S, 637 (1950), 
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advantages offered by the school. Racial distinctions in connection with the 
operations of the schools must be minimized. 

Yet there may be special cases permitting some exception to the above. 

Thus, some schools might wish to conduct separate classes for some or all 
Negro students where it becomes evident that these students are insufficiently 
prepared, by way of training and academic background, to participate in the 
white class. The principle enunciated in the Oklahoma case does not necessarily 
forbid recourse to such steps where the need for separation on scholastic 
grounds is demonstrable. 

Again, appropriate measures can obviously be taken to protect the health 
of all students. Nor should school authorities make the assumption that their 
hands are tied to the extent that they cannot take steps to forestall situations 
which present a patent danger of disorder. If such aifficulty occurs, steps 
must be taken to meet it, and onétiould” aemume that the courts would be willing 
to sanction any reasonable efforts simply calculated to preserve peace in the 
schoolroom. The point is that enforced separation of pupils who attend the 
same classes in the same school "solely because of race” and for no other pur- 
pose is illegal; but reasonable regulations to secure discipline, health and 
scholastic improvement may be legal. These distinctions can surely be made if 
the reasons for making them are predicated on common sense and good faith and 


not subterfuge. 


7. Negro Teachers 
Obviously one other serious problem suggested, though not at all immediately 
presented by the Brown decision, concerns the Negro teacher. No one can ignore 
the existence of a social barrier against teacher integration. No doubt the 


Court was aware of this facet of the problem of segregation when it rendered its 


vtsiet SAUNA NARMBNLUNERNEN Ss 
veda od of aottgvonn ome godt? emg sete Leloege of yn ered? det 
ie 


 £f9 10 smoe tt soeaelo etsieqes tovbnoo o¢ detw tdgio aLoodos ome aot ‘ 
‘| ¥YisaetsiYweat em atashusea eaedt tads taebive aemooed ti exocdw atasiute ¢ 


hy 


4,007 at staqtoléiisg of .Savortgiosd okmehaos bos 3ainiets to yew yd ber 10% 


: Ulisasecem Joa asob easo ended edt at betstomuus sliqionizq off .aeasfo ¢ dw 
7 ak 


: oivealodse so colisiaqsa: fot been edt exedw ageta cove of samoved bre 
A 


voldest encwnb al —a 
dtised edt toetorg of wodet od. aLawotvdo fie) BoruARoN stsixqorggs .alegA — 


atedd daddy aoltiqnvaas ocd. ofem welttuodsus Lootioe bivorte Tou . .atasbuta ttn % 


i 
, eHoltautie Lietaexot ot: ageta east tocano yeds. todd dootxe edt of belt ete abe , 


‘iat 


| aqesa ome, WluolTtih dove YW .zebyoatb Io tgasb dnsteq @ snseeng doudty 

. gntiliw ed biuow adwoo edt gedt > 0g om bas .tk teem od aoaet od. aun 
edt ak eogeg evyeaetq of dotaluolso yLemkea adtaotte eldanoeres ye coitsass of | 
ads baetts ow aliqug to folteteqea hboototas seds at ntog edt . .umo7% c aon 

- vq tedvo on dot bas "“soax to, savsced ylefos" Loodoe omna ont ert oe : 
. boe dtleed ,eatiqtosib ewoea ot anolietugex sldsnoase: tud ,Legellt at: | 
tL obam od ylewe nao anoltontseib exec? vdagel of yan taemevomgml oft nto) 


foe. dtiet, boog bas esacea sgamoo an..beteotheaqg ete medt yotdem 10% scanner 9 


Bex: 


i Seo coe fT 
Wstattona {te tn You, Serods Safonov mnldorg awotaae aaG%0 sap viamtwWO 

Siomgl dao eno off .tedoeet oxgell edd. -aaten noo soketoeb awowl oct ys be a 
edt tdvob off GOltermetat. todooet tentege welrisd Istooe « to wise 

st nto ¢: eat mined eatin ile nS 6 Ga 


= Fat e 


“- 


we 


ay 

J dik t ; 
ee > 
Py7 - 


o 1977 


decision. No doubt the question of the legal right, if any, of a qualified 
Negro to teach in a school where there is mixed attendance is important. 

But the Court's opinion made no allusion to this matter, and there is a 
strong possibility that there will be no discussion of this problem when the 
Court renders its next decision. Any discussion of teacher rights in the pending 
decision would amount to a determination of a hypothetical case. It is a funda- 
mental principle of constitutional law -~ rigorously followed by the Supreme 
Court -- that there can be no decision of hypothetical issues. The interpreta-~ 
tion of the Federal Constitution is formulated on a case-by-case basis; and 
this means that the Court will only adjudicate constitutional issues when it is 
confronted with an actual controversy between two legal adversaries wherein one 
claims to have suffered a demonstrable injury resulting from the other's infringe- 
ment of his eT The matter of the rights of Negro teachers in no wise is 
presented in the pending cases. fhe casey concern the rights of Negro students 
to attend non-segregated schools, not the right of teachers to instruct in them. 
No teacher is a party to any of the cases. No teacher has yet suffered any 
alleged invasion of his rights. So it is dubious that anyone has standing to 
ask the Court to adjudicate the rights of teachers, and it is dubious that the 
Court will discuss the problem at all. 

Perhaps prudence would suggest that discussion of the problem end with that 
observation. But, while the issue is both difficult and explosive, it seems to 
require some further discussion. Contrasted with other southern states, North 


Carolina has a larger, better-trained and proportionately better-paid group of 


37 See note 18 in this chapter. See the full discussion of this doctrine 
in Mr. Justice Frankfurter's opinion in Coleman v. Miller, 307 U.S. 433 (1939). 
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Negro teachers than any other state in the re Presumably they have a 
desire to continue to serve in their chosen profession. If changes in the 
school system force many from their jobs they might even turn to the courts to 
test their rights. 

It would appear, however, that teachers would have no tenure rights or other 
vested rights under state law. Presumably they would have, under state law, no 
contract right to be retained permanently. Even if there should exist a shortage 
of teachers, there would seem to be no provision in the state's law which would 
guarantee to a qualified, unemployed Negro teacher a right to fill any encase 

That of course should not end the discussion. Even if state law gives 
wide freedom to school authorities to terminate employment of teachers there 
still exists a possible limitation in the Federal Constitution, What restric- 
tions, if any, might it impose on the state? 

It would seem most difficult to Desig to discuss the legal aspects of this 
problem at this time. It is difficult to imagine, now, the context in which a 
case presenting the issue might arise. There are no decided cases which are 
dispositive. Dictum in some recent Supreme Court opinions indicates that the 
Fourteenth Amendment does limit a state's power to make race, in and of itself, 
a ground to disqualify or discharge a person from a position of employment which 


LO 
the state holds out to all other duly qualified members of the public at large. 


36 See Ashmore, The Negro and the Schools, (1954). 
39 


See G.S. 115-354, 115-359, Board of Education v. Dickson, 235 N.C. 359 
(1952). Compare Indiana ex rel Anderson v. Brand, 303 U.S. 95 (1938) and Phelp 
v. Board of Baucation, 300 U.S. 319 (1936). (Where “vested” contract rights 
are given by state law they cannot be abrogated.) 

In Wieman v. Updegraff, 73 S.Ct. 215 (1952), a case involving the con- 
stitutionality of the Oklahoma loyalty oath,the Court quoted from its dictum in 
United Public Workers v. Mitchell, 330 U.S. 75. In the latter case the Court 
Said it would be unconstitutional for the federal government to "enact a regula- 
tion providing that no Republican, Jew or Negro shall be appointed to federal 
office." In the Wieman case, supra, the Court indicated that this principle should 
apply to the states, too, by virtue of the Fourteenth Amendment. 
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But this dictum was declared as part of a general discussion dealing with con- 
stitutional limitations on a state's power to discharge teachers on grounds of 
alleged disloyalty. The case had "free speech" overtones, and the Court was 
making the point that a state may not discharge a whole class of teachers for 
reasons wholly unrelated to their professional integrity and ability; to do so is 
to deprive them of their chosen life work arbitrarily, and the Fourteenth Amend- 
ment puts a limitation on such a blanket proscription. Obviously, the question 
of the "right" of Negro teachers presents different and particularly difficult 
circumstances. It is not simply a case of arbitrary exclusion because of race; 
the problem lies in the antagonism among students to the change, in the diffi- 
culty which a Negro teacher would have in establishing effective contact with 
white students in many etait ray Moreover, assuming "gradual adjustment” -- 
a long transition period -- and assuming a shortage of good teachers in many 
areas, it would seem quite possdbbe thati@o, sharp, clear-cut case may arise which 
will present the issue of whether Negro teachers must stand on an equal footing 
with white teachers to share teaching vacancies in schools where mixed attendance 
obtains and where no other employment is open to the Negro teacher. Assuming 
"oradual adjustment," there will be no wholesale dismissal of teachers; there 
will be no marked state policy flatly forbidding their employment; schools 
attended by watioes will continue to exist and vacancies will occur. Whatever 
changes in teaching arrangements may take place, whatever refusals of employment 
or dismissals may ensue will be the product of ad hoc decisions by local boards 
based on an estimate of local needs and conditions. Unless race (rather than 
some other pertinent reason for discharge) is manifestly made the sole ground 
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41 Compare Adler v. New York, 342 U.S, 485 (1952) where the Court recognize: 
that a teacher "works in a sensitive area" and the state must be afforded wide 
latitude to devise ways to ferret out those who are unfit. 
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for discharge, it might be quite impossible for any teacher to raise a case 
where the constitutional issue is clearly presented. The courts have demonstrated 
a manifest reluctance to reach such issues. . The proof is obviously difficult, 
and in many cases the remedy -- which would probably be limited to damages and 
not an injunction -- would be so inadequate that resort to the courts might be 
futile. 

Synthesizing what has been said, it seems to come to this: Detailed 
analysis of the decided cases may indicate, as an abstract principle, that 
Negro teachers, as @ class, cannot be wholly excluded from employment in public 
schools solely because of their race. It may, however, be difficult for indi- 
vidual teachers to enforce such rights effectively. It may even be that teachers 
will not choose to bring test cases to enforce their rights. And, assuming a 
long transition period, and assuming a shortage of good teachers in many areas, 
it may be that the problem won'$'@ven beceaig acute. No doubt the problem can't 
simply be ignored. But its proportions are hazy, and perhaps the above indicates 


that the best course is to defer it rather than to precipitate it. 


8. Revision of Existing State Laws 
The discussion now turns to the effect of the Supreme Court's decision on 
the existing law of this state and the question of the need for revision of these 
laws before the state can move to comply with the decision under a plan for 
"“oreadual adjustment." This topic will be considered very generally and very 


briefly; it would seem impossible to do otherwise at this juncture. 


See e.g. Davis v. Arn, 199 F.2d 42h (1952). Negro plaintiffs sued 
claiming willful exclusion from the opportunity to compete in civil service 
examinations; relief denied for failure to exhaust administrative remedies and 
show that exclusion was purposeful. 
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The North Carolina Constitution and the North Carolina General Statutes 
contain provisions requiring separate schools for Negroes, white people and 
Indians. As a result of the Supreme Court decision these provisions are in 
conflict with the Federal Constitution -- the highest law of the land. The 
decisions of the Supreme Court defining rights under the Federal Constitution, 
like the Constitution itself, have the force of law. No repeal of the state's 
constitutional and statutory provisions is necessary before the rights enunciated 
by the Court in the segregation cases can be enforced. Nor would it seem argu- 
able that state officials must adhere to the invalid segregation laws in admin- 
istering the school program until those laws have been removed from the books 
by the process of repeal. No one could compel, by recourse to a court action, 
the state officials to observe laws which contravene the Federal Constitution. 
The courts could not be utilized to enforce a provision of law which invades 
rights guaranteed by the 14th fpendnicits, >. 

That, of course, is no full answer to the problem. The question remains: 
Can the officials of the state -~- the state and local boards -- proceed to 
formulate and execute plans for changes in the school system designed to achieve 
"gradual adjustment" with the Supreme Court's decision, without changes in 
existing statutory law. 

It would seem that the answer to this issue can cut through theoretical 
discussion of the doctrine of separation of governmental power between the legis- 
lative and the executive and the school boards to some more practical considera- 
tions. As a practical matter it would seem that if the state is to proceed in 


the business of de-segregation according to any policy which would allow 


43 Cf. Shelley v. Kramer, 334 U.S. 1 (1948). 
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considerable discretion at the local level and still permit proper supervision 
at the state level, then provision must be made for the exercise and distribu- 
tion of such powers by new legislation. 

The alternative -- inaction by the State Board and no legislation -- might 
invite confusion or chaos because it would invite ad hoc, diverse and conflicting 
action at the local level as well as litigation challenging the power of local 
boards to take any action without authorization from a higher authority. 

The discussion in this paper has suggested -- very roughly -=- some of the 
legal criteria for a system of "gradual adjustment" which might meet the require- 
ments of the Brown decision. 

If "gradual adjustment" becomes the law of the land, a need may exist to 
pass legislation to instruct the responsible educational authorities, by 
establishing broad authorization to take appropriate action, by defining general 
standards as to how and when to act, and by establishing a division of the powers 


to be exercised as between state and local officials, 
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Chapter V 


SUMMARY AND COMMENT 


After the Supreme Court renders its next decision, North Carolina schools 
will probably be bound by law to take steps to meet the Constitutional prohi- 
bition against segregation, 

Failure to do so will probably make the responsible school officials 
liable to suits by Negro parents seeking to secure the constitutional rights 
of their children. Of course it would be impossible for a single group of 
Negroes, in a single law suit, to compel the State Board of Education to do 
something to deesegregate all schools in the state, Presumably the State 
Board would never be subject to the jurisdiction of the courts except insofar 
as it made any attempt to exercise its power to prohibit local boards to make 
any effort to meet the requixements of the law. But suits could be lodged 
against the local boards, Moreover thgse would not necessarily be actions by 
individual Negroes to enforce the rights of individual students, "Class 
actions" could be framed; in a Single suit, groups of parents could join to- 
gether, sue a local board and compel appropriate action to be taken in each 
of the schools which were subject to its Rethetih e Thus, by the filing 
of a single complaint, the entire school system of a county or a city might 
be brought under the purview of the injunctive power of a federal court, 
Indeed, a series of such class actions against local boards could be initiated 
by a single group of attorneys, and these cases might well be joined together 
for purposes of trial,? Thus, with relatively little expense to the individual 
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1, See Blue v, Durham Public School Dist., 95 F, Supp, (1951), 

2, This procedure was followed in the five cases now pending before the 
Court, See Chapter I, It is authorized by Rule 23 (a) of the Federal Rules of 
Civil Procedure, 

3. See Rule l2(a) of the Federal Rules of Civil Procedure, See West- 
minister School District v, Mendez, 161 F 2d 77h (19h7), 
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plaintiffs, and with relatively little effort as far as legal services are 
concerned, a group of Negroes could subject the operations of a large group 

of schools to the jurisdiction of the courts, Furthermore, outright, purpose- 
ful refusal to make any effort to adjust to the law might also subject school 
officials to damage suits'-and, in especially flagrant cases, there even exists 
the possibility of criminal liability.” 

Damage suits, court supervision--this would hardly be a desirable situa- 
tion, Coercion of school officials is to be deplored, Judicial intervention 
in the operation of the schools runs counter to deeply ingrained traditions of 
the American system of government, Flouting the law, especially when that law 
is the Constitution of the United States, is hardly a desirable course, especially 
in these troubled times, 

The discussion in this study has been directed to the legal merit of various 
alternative courses-eother than vbr oh Befiance, Doubts have been cast upon 
some proposals which contemplate total, permanent segregation, That does not, 
of course, prevent their adoption as calculated risks or as devices for delay 
and postponement of de-segregation, But perhaps even their value in that respect 
must be weighed against the possibility of subjecting the operation of schools 
in North Carolina to litigious harassment,damage suits and possibly considerable 
court supervision, And surely these alternatives must be weighed against a 
system of orderly, slow adjustment which might entail a minimum of court 
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h, Under 8 U,5,C, sec, 43, For examples of situations where state 
administrative officials have been sued for practicing unconstitutional racial 
discrimination, see e,g,, Smith v, Allwright, 321 U.S, 69 (19h): Lane v. 
Wilson, 307 U.S, 268 (1939)3"Kerr v. Enoch Pratt Library, 19 F 2d 272195); 
Valle v, Stengel, 176 F 2a 697 (i9L9). ~SP™——COCCP#EP’W/".”»~»W”~ 

5, Under T8 v.S.c, sec, 21, which makes it a crime for a state official 
to "wilfully" deprive a person of his constitutional rights, See Screws v, 
United States, 325 U.S, 91 (195); Williams v, United States, 31 U7S397 (1951), 
United States v. Ellis, 13 F Supp, Jef, involved a prosecution of election 
officials who by threats deliberately attempted to prevent Negroes from 
registering to vote, 


* #0S~ 
: 


oxe geolviee Lapel es tet as duotie eldet! ylovtteles tiv bas etitentaly 


wor eyual «Xo sanhteseqe eae Geabiin Rives Geral Do. greta & .tewspenne 
-ssoqw ,digiwwo ,otcmrreddiwt ,edtyoo eft to mobfotbelwt, edd of aloorioe to 
foodos footdsa onfe drigim wal odd of douths of drotie yna edem of Isevter Lt 
pstxe seve etedd noes Satpal eLietoeque at pbns~e4attve ogamab of efstoltto 
, fentmito to ytiftdteaog od? 

-eutte eldarieeb s ed ylbted blvow eliteangtelvroque duyoo .e¢ive ogsmad 
nokinoviednt Istolfut  berolqeb ed of at alstoltto Soodoe to mototecod mois 
to anokiibart bentexgat yiqeeh of totnayoo emt sloorlos edt to noftsereqo edd at 


wel ted¢ aodw yliletosqee wal edt gativoll ,dnomerevoz to medeye asofrem’ oft 


[atneqee waxes efdatleeb a yibred ef ,setsd2 hedinU edd to noituditanod edt ef 


weomts? befdvott overt at 


ottav ‘lo thtem Isgef eft of botootlh mood gat ghude olds at noleesoald edT 


moqe vaso mood svad addrrod sone ite Names 1erito=nseewoo ovitanrretis 


,fom seobh daft ,caolsegergoe dromsarteq ag atalqmetnos dotdw elesoqoty ems 


yaleb tot eoolveb 28 to seit botalwolso a8 moktqobs tzledd tnevetq ,samvoo To 4 


eqeet tedé at eulev ‘ttedt sove aqadreq dv ,noldagergee~-ob to dnemenogteog bas 
efoodoe lo nottstege edt gattootdye to yitiidtesoq eft tentags bedptew ed seme 
iderehienoo yidkesoq bas ative enone temmnetinns aolgt#il of snkiotet: détoli at 
& dentegs bergtow od Jeum eevisametle omedd yews bak ,nolaivieqve #109 
fwo> Yo mmints 5 Ltetne tigen Aoki tensertbe woke .yProbro to medeys 

| onenanneatieeeneteemeneinemmmmmmnaameadl 


ee ae ae ne oe Sa a 
‘oo ytyr ae 


reer) Wem Lie 


noltoele — 


¥ 


-~ 205 - 


interference, and a minimum of sudden change--especially in those areas where 
change is particularly difficult, This might also serve to "localize" the 
problems created by the Brown decision and thus reduce the proportions of 
the problem, 

The legal basis for such an adjustment has been outlined, Principles 
were propounded relating to the time element, discretion and permissible 
ways to cope with communities where serious racial antipathies exist, or 
with poorly backgrounded students, and with voluntary segregation, These 
principles are not now the law, But the discussion was aimed to prove that 
they might become the law, If the state should decide that they would be 
useful, it has the power to urge the Supreme Court to recognize them; and, 
as shown, the Court might well respond favorably, 

Of course North Carolina is not obliged to appear before the Court next 
year, A variety of reasons might impel the State to shun the Court, But it 
is well to reiterate that the second decision may prove almost as important 
as the first, The Court has plainly indicated an intent to establish law 
which will fix a pattern for compliance==a pattern which may apply, not just 
to Clarendon County, South Carolina, and Prince Edward County, Virginia, but 
throughout the South, Thus the decision may be the guide which courts in 
North Carolina must follow in the future, 

This state has a stake in the future course of the five segregation cases, 
and it is at least questionable that North Carolina's interests would be ade- 
quately represented by other parties to the litigation, There is no guarantee 
that others will conceive or satisfactorily demonstrate the case for a pattern 
of adjustment which will best fit the needs of this Btate, But this is not to 
Suggest that the state must now commit itself to any fixed and detailed plan, 
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On the contrary, it need commit itself to nothing, It need only explore the 
possibilities for action, examine the possible general principles relating 
to the "law of compliance," and ask the Court to sanction those principles 
which may appear to the state to be both feasible and legal, Such a step 
would leave open a course for total freedom of action in the future, It 
would also be consistent with a purple which, after all, should pervade 
among the people of the state no matter what is done=-a purpose to preserve 
respect for law, and especially that law which is organic--the Constitution 


of the United States, 


